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MacMillan Pier Safety Upgrades & Pier Repairs

24P125.25 Town of Provincetown
SECTION 00 52 00
AGREEMENT

THIS AGREEMENT made this day of

in the year Two Thousand and , between ,
with a usual place of business at , hereinafter
called the CONTRACTOR, and the Town of , acting by its ,
with a usual place of business at Street, , MA ,

hereinafter called the OWNER.

The CONTRACTOR and the OWNER, for the consideration hereinafter named, agree as
follows:

1. Scope of Work

The Contractor shall furnish all labor, materials, equipment, and insurance to perform all work
required for the project known as the MacMillan Pier Safety Upgrades & Pier Repairs project,
in strict accordance with the Contract Documents as defined herein. The Contract Documents
are incorporated herein by reference and are made a part of this Agreement.

2. Contract Price

The Owner shall pay the Contractor for the performance of this Agreement, subject to additions
and deductions provided herein, in current funds, the sum of

$

3. Commencement and Completion of Work and Liquidated Damages

It is agreed that time is of the essence of this Agreement. The Contractor shall commence and
prosecute the work under this Agreement upon execution hereof and shall substantially complete
the work on or before JANUARY 29, 2027, and fully complete the work on or before
FEBRUARY 28, 2027, which is 30 days after Substantial Completion.

A. Definition of Term: The term "Substantial Completion" shall mean the date
certified by the Owner when construction is sufficiently complete, in accordance
with the Contract Documents, so the Owner may occupy the project, or
designated portion(s) thereof, for the use for which it is intended.

B. Time as Essential Condition: It is understood and agreed that the commencement
of and Substantial Completion of the work are essential conditions of this
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Agreement. It is further agreed that time is of the essence for each and every
portion of the Contract Documents wherein a definite and certain length of time
is fixed for the performance of any act whatsoever; and where under the Contract
Documents any additional time is allowed for the completion of any work, the
new time fixed by such extension shall be of the essence of this Agreement. It is
understood and agreed that the times for the completion of the work are
reasonable, taking into consideration the average climatic range and usual
industrial conditions prevailing in this locality.

C. Progress and Completion: Contractor shall commence work promptly upon
execution of this Agreement and shall prosecute and complete the work regularly,
diligently, and uninterruptedly at such a rate of progress as will ensure Substantial
Completion within the stipulated number of calendar days.

D. Liquidated Damages: It is expressly agreed between the Contractor and the
Owner that the Contractor will be responsible for all damages which may arise
due to the Contractor's failure to substantially complete the work within the above
specified time. If the Contractor shall neglect, fail or refuse to complete the work
within the specified number of days, or any extension thereof authorized by the
Owner, Contractor agrees, as a part of the consideration for the execution of this
Contract by the Owner, to pay the Owner the amount specified herein, not as a
penalty, but as liquidated damages for such breach of contract as hereinafter set
forth, for each and every calendar day (excluding Saturdays, Sundays and legal
holidays) that the Contractor shall be in default of Substantial Completion after
the date specified in the Agreement. Due to the impracticability and extreme
difficulty of fixing and ascertaining the actual damages the Owner would in such
event sustain, said amount is agreed to be the amount of damages which the
Owner would sustain, and said amount shall be retained from time to time by the
Owner from current periodic estimates. The amount of liquidated damages
shall be two hundred dollars ($200) per day.

4. Performance of the Work

A. Direction of the Work: The Contractor shall supervise and direct the Work, using
their best skills and attention which shall not be less than such state of skill and
attention generally rendered by the contracting profession for projects similar to
the Project in scope, difficulty and location. The Contractor shall maintain
adequate supervisory personnel at the project site during the performance of the
Work. The Contractor shall be solely responsible for all construction means,
methods, techniques, sequences and procedures and for coordinating all portions
of the Work under the Agreement.

B. Responsibility for the Work:
(1) The Contractor shall be responsible to the Owner for the acts and

omissions of their employees, Subcontractors and their agents and
employees, and other persons performing any of the Work under a
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(1)

contract with the Contractor. This obligation shall also extend to the
presence on the Site of suppliers of materials or equipment, their
employees, Contractors, and agents engaged in the work.

The Contractor shall not be relieved from their obligations to perform the
Work in accordance with the Contract Documents either by the activities
or duties of the Owner in its administration of the Agreement, or by
inspections, tests or approvals required or performed by persons other than
the Contractor.

Permits and Fees: Unless otherwise expressly provided, the Contractor shall
secure and pay for all permits and fees, licenses and inspections necessary for the
proper execution and completion of the Work which are customarily secured after
execution of the Agreement and which are legally required at the time the bids are
received, and the same shall at all times be the property of the Owner and shall be
delivered to the Owner upon completion of the Project.

Notices, Compliance with Laws:

(1)

2)

€)

4

The Contractor shall give all notices and comply with all federal, state and
local laws, ordinances, rules, regulations and lawful orders of any public
authority bearing on the performance of the Work. The Contractor shall
provide the Owner with reproductions of all permits, licenses and receipts
for any fees paid. The Owner represents that it has disclosed to the
Contractor all orders and requirements known to the Owner of any public
authority particular to this Agreement.

If the Contractor observes that any of the Contract Documents are at
variance with applicable laws, statutes, codes and regulations in any
respect, they shall promptly notify the Owner in writing, and any
necessary changes shall be accomplished by appropriate modification.

If the Contractor performs any Work which they know or should know is
contrary to such laws, ordinances, rules and regulations, and without such
notice to the Owner, the Contractor shall assume full responsibility
therefor and shall bear all costs attributable thereto.

In the performance of the Work, the Contractor shall comply with all
applicable federal, state, and local laws and regulations including those
relating to workplace and employee safety. The Contractor shall notify the
Owner immediately of any conditions at the place of the Work which
violate said laws and regulations and shall take prompt action to correct
and eliminate any such violations.

Project Superintendent: The Contractor shall employ a competent superintendent
and necessary assistants who shall be in attendance at the Project site at all times
during the progress of the Work. The superintendent shall represent the
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Contractor and all communications given to the superintendent shall be as binding
as if given to the Contractor. Important communications shall be confirmed in
writing. Other communications shall be so confirmed on written request in each
case.

Progress Schedule: The Contractor, immediately after being awarded the
Contract, shall prepare and submit for the Owner's information an estimated
progress schedule for the Work. The progress schedule shall be related to the
entire Project to the extent required by the Contract Documents and shall provide
for expeditious and practicable execution of the Work.

Drawings, Specifications and Submittals:

(1) The Contractor shall maintain at the site for the Owner one record copy of
all Drawings, Specifications, Addenda, Change Orders and other
Modifications, and "As- Built" Drawings and Specifications in good
order and marked currently to record all changes made during
construction, and approved Shop Drawings, Product Data and Samples.
These shall be delivered to the Owner upon completion of the Work.

2) By approving and submitting Shop Drawings, Product Data and Samples,
the Contractor represents that they have determined and verified all
materials, field measurements, and field construction criteria related
thereto, or will do so, and that they have checked and coordinated the
information contained within such submittals with the requirements of the
Work and of the Contract Documents.

3) The Contractor shall not be relieved of responsibility for any deviation
from the requirements of the Contract Documents by the Owner's approval
of Shop Drawings, Product Data or Samples unless the Contractor has
specifically informed the Owner in writing of such deviation at the time of
submission and the Owner has given written approval to the specific
deviation. The Contractor shall not be relieved from responsibility for
errors or omissions in the Shop Drawings, Product Data or Samples by the
Owner's approval thereof.

4) The Contractor shall direct specific attention, in writing or on resubmitted
Shop Drawings, Product Data or Samples, to revisions other than those
requested by the Owner on previous submittals.

(5) No portion of the Work requiring submission of a Shop Drawing, Product
Data or Sample shall be commenced until the submittal has been approved
by the Owner. All such portions of the Work shall be in accordance with
approved submittals.

Protection of the Work and Owner's Property: The Contractor shall at all times
safely guard the Owner's property from injury or loss in connection with this
Agreement. The Contractor shall at all times safely guard and protect their own
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work, and that of adjacent property from damage. The Contractor shall replace or
make good any such damage, loss or injury. The Contractor shall clean the work
area and restore it to its original condition upon completion of the work.

L. Quality of the Work: The Contractor shall perform the work in a good,
workmanlike manner. The Contractor hereby guarantees that the entire work
constructed by him under the Agreement will meet fully all requirements thereof
as to quality of workmanship and materials. The Contractor hereby agrees to
make at their own expense any repairs or replacements made necessary by defects
in materials or workmanship supplied to him that become evident within one (1)
year after the date of the final payment, and to restore to full compliance with the
requirements set forth herein any part of the work constructed hereunder, which
during said one (1) year period is found to be deficient with respect to any
provisions of the Contract Documents. The Contractor also agrees to hold the
Owner harmless from claims of any kind arising from damage due to said defects.
The Contractor shall make all repairs and replacements promptly upon receipt of
written orders for same from the Owner. If the Contractor fails to make the repairs
and replacements promptly, the Owner may do the work and the Contractor shall
be liable to the Owner for the cost thereof.

J. Warranty: The Contractor guarantees to Owner that all materials incorporated into
the work will be new unless otherwise specified or agreed. Prior to final payment,
the Contractor shall deliver to the Owner all manufacturers' warranties, together
with such endorsements or assignments as are necessary to ensure to the Owner
the full rights and benefits of such warranties.

5. Affirmative Action/Equal Employment Opportunity

A. The Contractor is directed to comply with all applicable State Laws, Ordinances,
Bylaws, and rules and regulations regarding affirmative action/equal employment
opportunity requirements. Failure of the Contractor to comply with any such law,
rule or regulation shall constitute grounds for the Owner to terminate the
Agreement.

B. Anti-discrimination Policy. It is the policy of the Town of Provincetown to
uphold the human rights of all persons in Provincetown and the free exercise and
enjoyment of any and all rights and privileges secured by the Constitution, Law,
Bylaws and Regulations of the United States, the Commonwealth of
Massachusetts, and the Town of Provincetown. As such, actions that may deny or
tend to deny or intend to deny to an individual equal access or opportunity in
matters of housing, employment, education, municipal services, contracts,
purchasing or public accommodations on the basis of age, ancestry, color,
disability, family status, gender identity or expression, military status, marital
status, national origin, race, religion, sex or sexual orientation, are hereby
prohibited. No lease or contract for services or public works and public building
construction contracts shall be entered into by any Town authority without an
anti-discrimination certification signed by the Contractor as follows:
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The Contractor hereby certifies that the Contractor will not discriminate against any
employee or applicant for employment on the basis of age, ancestry, color, disability,
family status, gender identity or expression, military status, marital status, national origin,
race, religion, sex or sexual orientation. The Contractor has taken and will continue to
take affirmative action to ensure that applicants are employed, and that employees are
treated during employment without regard to age, ancestry, color, disability, family
status, gender identity or expression, military status, marital status, national origin, race,
religion, sex or sexual orientation. Such action shall include, but not be limited to the
following: employment, upgrading, demotion or transfer; recruitment or recruitment
advertising; layoff or termination; rate of pay or other forms of compensation; and
selection for training, including apprenticeship. The Contractor agrees to post in
conspicuous places, available to employees and applicants for employment, notices to be
provided setting forth the provisions of this nondiscrimination.

6. Site Information Not Guaranteed; Contractor's Investigation

A. All information given in the Contract Documents relating to subsurface and other
conditions, natural phenomena, existing pipes, and other structures is from the
best sources at present available to the Owner. All such information is furnished
only for the information and convenience of the Contractor and is not guaranteed.

B. It is agreed and understood that the Owner does not warrant or guarantee that the
subsurface or other conditions, natural phenomena, existing pipes, or other
structures encountered during construction will be the same as those indicated in
the Contract Documents.

C. Contractor has familiarized themself with the nature and extent of the Contract
Documents, work, locality, and with all local conditions and federal, state, and
local laws, rules, ordinances, and regulations that in any manner may affect costs,
progress, or performance of the work. Contractor has made, or has caused to be
made, examinations, investigations, and tests and studies of such reports and
related data in addition to those referred to in the paragraph above as they deem
necessary for the performance of the work at the Contract Price, within the
Contract Time, and in accordance with the other Terms and Conditions of the
Contract Documents; and no additional examinations, tests, investigations,
reports, and similar data are or will be required by the Contractor for such
purposes.

D. Contractor has correlated the results of all such observations, examinations,
investigations, tests, reports, and data with the Contract Documents. Contractor
has given the Owner written notice of all conflicts, errors, or discrepancies that
they have discovered in the Contract Documents, and the resolution thereof by the
Owner is acceptable to the Contractor.

E. It is further agreed and understood that the Contractor shall not use or be entitled
to use any of the information made available to them or obtained in any
examination made by them in any manner as a basis of or ground for any claim or
demand against the Owner, arising from or by reason of any variance which may
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exist between the information made available and the actual subsurface conditions
or other conditions or structures actually encountered during the construction
work, except as may otherwise be expressly provided for in the Contract
Documents.

7. Project Engineer

A.

Except as otherwise indicated in the Contract Documents, the Engineer shall be a
representative of the Owner, and the Contractor shall direct all communications,
questions and comments on the work and the performance thereof to the
Engineer. Except as otherwise provided, the Engineer shall have all the authority
of the Owner set forth in the Contract Documents. In general, the Engineer shall
have the authority to review the performance of the work, reject work which is
defective or otherwise does not comply with the Contract Documents and to order
the Contractor to remedy defective work and take such actions which are
necessary to make the work conform to the Contract Documents.

8. Prevailing Wage Rates

A.

Prevailing Wage Rates, as determined by the Commissioner of the Department of
Labor and Workforce Development under the provisions of Massachusetts
General Laws, Chapter 149, Sections 26 to 27G, as amended, apply to this
project. It is the responsibility of the Contractor to provide the Town with
certified payrolls and to comply with all requirements of the above-cited statutes.

The schedules of Prevailing Wage Rates are provided as an Attachment to the
Bid Package.

9. Payments to the Contractor

Within 15 days after receipt from the Contractor of a proper and satisfactory periodic estimate
requesting payment of the amount due for the preceding month, the Owner shall have 15 days to
make payment for:

A.

B.

The work performed during the preceding month.

The materials not incorporated in the Work but delivered and suitably stored at
the site (or at some location agreed upon in writing) to which the Contractor has
title, or to which a Subcontractor has title and has authorized the Contractor to
transfer title to the Owner.

Less the following retention items:

(1) A retention based on an estimate of the fair value of the Owner's claims
against the Contractor.
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(2) A retention for direct payments to Subcontractors, if any, based on
demands for same in accordance with the provisions of Section 39F of
Chapter 30 of the General Laws.
3) A retention not exceeding 5% of the approved amount of the periodic
payment.
D. After the receipt of a periodic estimate requesting final payment and within

65 days after the Contractor fully completes the Work, or substantially completes
the Work so that the value of the Work remaining to be done is, on the estimate of
the Owner, less than 1% of the original Contract Price, or substantially completes
the Work and the Owner takes possession or occupancy, whichever occurs first,
the Owner shall pay the Contractor the entire balance due on the Contract less:

(1) A retention based on an estimate of the fair value of the Owner's claims
against the Contractor and of the cost of completing the incomplete and
unsatisfactory items of Work.

(2) A retention for direct payments to Subcontractors, if any, based on
demands of same in accordance with the provisions of Section 39F of
Chapter 30 of the General Laws, or based on the record of payments by
the Contractor to the Subcontractors under this Contract if such record of
payment indicates that the Contractor has not paid Subcontractors as
provided in Section 39F of Chapter 30 of the General Laws.

If the Owner fails to make payment as herein provided, there shall be added to
each such payment, daily interest at the rate of 3 percentage points above the
rediscount rate than charged by the Federal Reserve Bank of Boston, commencing
on the first day after said payment is due, and continuing until the payment is
delivered or mailed to the Contractor; provided that no interest shall be due, in
any event, on the amount of a periodic estimate for final payment until 15 days
after receipt of such a periodic estimate by the Owner as provided in the first
paragraph of this Article. The Contractor agrees to pay to each subcontractor a
portion of any such interest paid in accordance with the amount due each
subcontractor.

The Owner may make changes in any periodic estimate submitted by the
Contractor and the payment due on said periodic estimate shall be computed in
accordance with the changes so made, and such changes and any requirements for
a corrected periodic estimate shall not affect the due date for the periodic payment
or the date for the commencement of interest charges on the amount of the
periodic payment computed in accordance with the changes made, as provided
herein; provided further, that the Owner may, within seven (7) days after receipt,
return to the Contractor for correction, any periodic estimate which is not in
acceptable form or which contains computations not arithmetically correct, and in
that event, the date of receipt of such periodic estimate shall be the date of receipt
of the corrected periodic estimate in proper form and with arithmetically correct
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computations. The date of receipt of a periodic estimate received on a Saturday
shall be the first working day thereafter.

E. Changes in the Work: No changes in the work covered by the approved Contract
Documents shall be made without prior written approval of the Owner. Charges
or credits for the work covered by the approved change shall be determined by
one or more, or a combination of the following methods:

(1) Unit bid prices previously approved.
(2) An agreed lump sum.

3) The actual cost of:

a. Labor.

b.  Materials entering permanently into the work.

c.  The ownership or rental cost of construction equipment during the
time of use on the extra work.

d.  Power and consumable supplies for the operation of power
equipment.

e.  Wages to be paid.

To the cost under (1), there shall be added a fixed fee to be agreed upon but not to
exceed 15% of the actual cost of work. The fee shall be compensation to cover the
cost of supervision, overhead, bond, profit, and any other general expenses.

F. Claims for Additional Costs: If the Contractor wishes to make a claim for an
increase in the Contract Sum, they shall give the Owner written notice thereof
within 20 days after the occurrence of the event giving rise to such claim. This
notice shall be given by the Contractor before proceeding to execute the Work,
except in an emergency endangering life or property. No such claim shall be valid
unless so made. Any change in the Contract Sum resulting from such claim shall
be authorized by Change Order.

The Contractor hereby agrees that the Contractor shall have no claim for damages
of any kind against the Town on account of any delay in the commencement or
performance of the work and/or any hindrance, delay or suspension of any portion
of the work including, but not limited to, any claims or damages on account of
having to perform out of sequence work, claims for damages on account of loss of
production or other interference with the work, and claims for additional or
extended general conditions due to delays or extensions of the contract time,
whether such delay is caused by the Town or otherwise, except as and to the
extent expressly provided under G.L. ¢.30, §390 in the case of written orders by
the Town. The Contractor acknowledges that the Contractor’s sole remedy for any
such claim will be an extension of time as provided herein.
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10. Final Payment, Effect

The acceptance of final payment by the Contractor shall constitute a waiver of all claims by the
Contractor arising under the Agreement.

11. Contract Documents

The Contract Documents consist of the following:

Instructions to Bidders

Bid Form

Bid Bond

Performance Bond

Payment Bond

Agreement

Clerk's Certificate of Corporate Vote (if applicable)
Certificate of Liability Insurance

General Conditions

General Requirements and Technical Specifications
Addenda

Contract Drawings

All other documents listed in the Table of Contents of the Project Manual.

12. Terms Required by Law

A. This Agreement shall be considered to include all terms required to be included in
it by the Massachusetts General Laws, and all other laws, as though such terms
were set forth in full herein.

13. Indemnification

A. The Contractor shall indemnify and hold harmless the Owner from and against
any and all claims, damages, liabilities, losses, costs and expenses, including
attorney's fees, arising out of the performance of this Agreement when such
claims, damages, liabilities, losses, and expenses are caused, in whole or in part,
by the acts, errors, or omissions of the Contractor or their employees, agents,
subcontractors or representatives.

14. Insurance

A. The Contractor shall purchase and maintain such insurance as will protect both
the Owner and the Contractor from claims which may arise under the Agreement,
including operations performed for the named insured by independent contractors
and general inspection thereof by the named insured. In addition, the Contractor
shall require its subcontractors to maintain such insurance. Coverage shall be
provided for:

AGREEMENT
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(1)

)

€)

(4)

)

(6)

()

claims under workers' or workmen's compensation, disability benefit and
other applicable employee benefit acts;

claims for damages because of bodily injury, occupational sickness or
disease, or death of Contractor's employees;

claims for damages because of bodily injury, sickness or disease, or death
of any person other than Contractor's employees;

claims for damages insured by usual personal injury liability coverage
which are sustained (a) by any person as a result of an offense directly or
indirectly related to the employment of such person by the Contractor, or
(b) by any other person;

claims for damages, including damages to the Work itself, because of
injury to or destruction of tangible property, including loss of use resulting
therefrom; and

claims for damages because of bodily injury or death of any person or
property damage arising out of the ownership, maintenance, or use of any
motor vehicle.

claims involving contractual liability applicable to the Contractor's
obligations under Paragraph 13 (above).

B. The limits of liability for coverage required under the preceding paragraph shall
be as follows:

In no case shall the limits of liability be less than the following:

(1)

Contractor's Liability Insurance
a. Workers’ Compensation:
1) State: Statutory
2) Employer Liability:
$100,000 Bodily Injury by Accident
$500,000 Bodily Injury by Disease - policy limit

3) $100,000 Bodily Injury by Disease - each
$1,000,000 Umbrella Liability - all limits

b. Comprehensive General Liability (including Premises-Operations;
Independent Contractor's Protective; Products and Completed
Operations; Broad Form Property Damage):

AGREEMENT
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1)

2)

3)

4)

S)

6)

Bodily Injury:
$1,000,000 Each Occurrence
$2,000,000 Aggregate

Products and Completed Operations
$1,000,000 Each Occurrence (bodily injury and property
damage)
$2,000,000 Aggregate

Products and Completed
$1,000,000 Operations

Property Damage Liability (including coverage for XCU hazards).
$1,000,000 Each Occurrence
$2,000,000 Aggregate

Products and Completed Operations insurance shall be maintained
for a minimum period of 2 years after final payment and
Contractor shall continue to provide evidence of such coverage to
Owner on an annual basis during the aforementioned.

Contractual Liability (Hold Harmless Coverage):
$1,000,000 Bodily Injury Each Occurrence
$1,000,000 Property Damage Each Occurrence
$1,000,000 Property Damage Aggregate

Personal Injury, with Employment Exclusion deleted:
$1,000,000 All Limits

Comprehensive Automobile Liability (owned, non-owned, hired):

)

2)

Bodily Injury
$1,000,000 Each Person
$1,000,000 Each Accident

Property Damage
$1,000,000 Each Accident

d. Property Insurance / Builders Risk: the full Contact sum

Umbrella Liability Coverage

$1,000,000 All Limits

Except for Workmen's Compensation, all liability coverage shall name the
Town of Provincetown and Foth Infrastructure & Environment, LLC, as
additional insureds and shall provide 30 days prior written notice to the Town of
any modification or termination of coverage provided thereby. The Contractor
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shall provide the Owner with appropriate Certificate(s) of Insurance evidencing
compliance with this provision prior to the commencement of any work under this
Agreement.

15. Notice

A. All notices required to be given hereunder shall be in writing and delivered to, or
mailed first class to, the parties' respective addresses stated above. In the event
that immediate notice is required, it may be given by telephone or facsimile, but
shall, to the extent possible, be followed by notice in writing in the manner set
forth above.

16. Termination

A. Each party shall also have the right to terminate this Agreement in the event of a
failure of the other party to comply with the terms of the Agreement. Such
termination shall be effective upon seven days' notice to the party in default and
the failure within that time of said party to cure its default.

B. The Owner shall have the right to terminate the Agreement without cause, upon
ten (10) days' written notice to the Contractor. In the event that the Agreement is
terminated pursuant to this subparagraph, the Contractor shall be reimbursed in
accordance with the Contract Documents for all Work performed up to the
termination date, and for all materials or equipment not incorporated in the Work
but delivered and suitably stored at the site. Payment for material or equipment
stored at the site shall be conditioned upon submission by the Contractor of bills
of sale or such other evidence as is satisfactory to Owner to establish the Owner's
title to such material or equipment or otherwise protect the Owner's interests.

17. Miscellaneous

A. Royalties and Patents: The Contractor shall pay all royalties and license fees.
They shall defend all suits or claims for infringement of any patent rights and
shall save the Owner harmless from loss on account thereof, except that the
Owner shall be responsible for all such loss when a particular design, process or
the product of a particular manufacturer or manufacturers is specified; but if the
Contractor believes or has reason to believe that the design, process or product
specified is an infringement of a patent, they shall be responsible for such loss
unless they promptly give such information to the Owner, and thereafter the
Owner insists on the use of the design, process or products specified.

B. Assignment: The Contractor shall not assign or transfer any of its rights, duties, or
obligations under this Agreement without the written approval of the Owner.

AGREEMENT
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C. Governing Law: This Agreement shall be governed by and construed in
accordance with the law of the Commonwealth of Massachusetts. Any litigation
arising hereunder shall be brought solely in the state courts of the Commonwealth
sitting in the county in which Owner maintains its principal office.

D. By its signature hereon, the Contractor certifies, under the pains and penalties of
perjury, that it has complied with all laws of the Commonwealth of Massachusetts
relating to taxes, reporting of employees and contractors, and withholding and
remitting child support.

AGREED:
TOWN OF PROVINCETOWN
(Owner)
By:
Name:
Title:
By:
Name:
Title:
By:
Name:
Title:
By:
Name:
Title:
By:
Name:
Title:

AGREEMENT
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CONTRACTOR
By:
Name:
Title:
Address:
City/State:
AGREEMENT
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CERTIFICATE OF VOTE
(to be filed if Contractor is a Corporation)

I, , hereby certify that I am the duly qualified
(Secretary of the Corporation)

and acting Secretary of , and I further certify that a meeting of the
(Name of Corporation)

Directors of said Company, duly called and held on at which
(Date of Meeting)

all Directors were present and voting, the following vote was unanimously passed:

VOTED: To authorize and empower

Anyone acting singly, to execute Forms of General Bid, Contracts or Bonds on behalf of
the Corporation.

I further certify that the above vote is still in effect and has not been changed or modified
in any respect.

By:

(Secretary of Corporation)

A True Copy:

Attest:

(Notary Public)

My Commission Expires:

(Date)

AGREEMENT
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SECTION 00 61 13

PERFORMANCE BOND

KNOW ALL MEN BY THESE PRESENTS: That we

a (form of entity) with an address of
hereinafter called “Principal” or “Contractor” and , as surety,
with an address of , State of hereinafter

called the "Surety" and licensed by the State Division of Insurance to do business under the laws
of the Commonwealth of Massachusetts, are held and firmly bound to the Town of

, Massachusetts, hereinafter called "Owner", in the penal sum of

Dollars $ ) in lawful money of the
United States, for the payment of which sum well and truly to be made, we bind ourselves, our
heirs, executors, administrators and successors, jointly and severally, firmly by these presents.

THE CONDITION OF THIS OBLIGATION is such that whereas the Principal has
entered into a certain contract with the Owner (the “Construction Contract”), dated the
day of ,20 , for the construction described as follows:

NOW, THEREFORE, if the Principal shall well, truly and faithfully perform its duties,
all the undertakings, covenants, terms, conditions, and agreements of the Construction Contract
during the original term thereof, and any extensions thereof which may be granted by the Owner,
with or without notice to the Surety, and if he shall satisfy all claims and demands incurred under
the Construction Contract, and shall, as hereby agreed, fully indemnify the Owner from all
liabilities, costs, expenses and damages which it may suffer by reason of the Principal’s failure to
so perform, and shall reimburse and repay the Owner all outlay and expense the Owner may
incur in making good such nonperformance (including without limitation Owner’s reasonable
attorneys’ fees), then this obligation shall be void; otherwise, this obligation shall remain in full
force and effect.

PROVIDED, FURTHER, that the Surety’s obligation under this Bond shall arise after
the Owner has, with or without terminating the Construction Contract, declared that the Principal
is in material breach of the Construction Contract (“Contractor Default”). When the Surety’s
obligation under this Bond arises, the Surety, at its sole expense shall, at the election of the
Owner, promptly: (1) arrange for the Principal to comply with the Construction Contract and
perform and complete the Construction Contract; or (2) arrange for a contractor other than the
Principal to perform and complete the Construction Contract; or (3) reasonably calculate the
amount of its liability hereunder and, subject to Owner’s agreement, tender payment of such
amount to Owner. Up to the amount of this Bond, the Surety’s obligation is limited to (1) the
correction of defective work and completion of the Construction Contract; (2) additional costs
and expenses incurred by the Owner for designer and project management services, and
reasonable attorney’s fees, caused by the Contractor Default and any default of the Surety,
including such costs and expenses and reasonable attorneys’ fees incurred in support of Owner’s
claim on the Bond; (3) any additional work beyond the Construction Contract made necessary by

PERFORMANCE BOND
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the Contractor Default and default of the Surety under this Bond; (4) contract indemnification
obligations of the Principal under the Construction Contract; (5) damages arising from the
Contractor Default; and (6) liquidated damages as provided in the Construction Contract for
Contractor-caused delays, or if no such damages are specified, actual damages caused by such
delays. The Surety and Principal shall be jointly and severally responsible for all such damages,
costs, expenses, and fees.

The Surety will keep Owner reasonably informed of the progress, status and results of its
investigation of any claim of the Owner under this Bond. If the Surety does not proceed as
provided in this Bond with reasonable promptness, the Surety shall be deemed in default of this
Bond, and the Owner shall be entitled to enforce any remedy available to the Owner. Principal
agrees, notwithstanding any agreement between it and the surety to the contrary, not to bring any
claims against the Surety on account of the Surety’s reasonable, good faith compliance with this
Bond.

The Surety, for value received, hereby stipulates and agrees that no change, extension of
time, alteration or addition to the terms of the Construction Contract or to the work to be
performed thereunder or the specifications accompanying the same shall in any way affect its
obligation on this bond, and it does hereby waive notice of any such change, extension of time,
alteration or addition to the terms of the Construction Contract or to the work or to the
specifications.

Any proceeding, legal or equitable, under this Bond shall be instituted in a state court of
competent jurisdiction in the Commonwealth of Massachusetts sitting in the county in which
Owner maintains its principal office. Surety agrees that any proceeding brought by Owner on
this bond shall not be stayed on grounds that existing disputes between Owner and Contractor
have not been adjudicated.

PERFORMANCE BOND
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IN WITNESS WHEREOF, this instrument is executed in____ () counterparts, each
one of which shall be deemed an original, this the day of , 20
ATTEST:
Principal
By

(Principal Secretary)

(Address-Zip Code)

(SEAL)
Witness as to Principal
(Address-Zip Code)
ATTEST:
Surety
By
(Attorney-in-Fact)
(Address-Zip Code)
(SEAL)
Witness as to Surety
(Address-Zip Code)
NOTE: Date of Bond must not be prior to date of Contract. If Contractor is a Partnership,

all partners should execute Bond.

PERFORMANCE BOND
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SECTION 00 61 14

PAYMENT BOND

KNOW ALL MEN BY THESE PRESENTS: That we

a
(Name of Contractor) (Corporation, Partnership, Joint Venture or Individual)
hereinafter called "Principal" and of
(Surety)
State of’ hereinafter called the “Surety” and licensed by the State

(City and State)

Division of Insurance to do business under the laws of the Commonwealth of Massachusetts, are

held and firmly bound to the City/Town of , Massachusetts, hereinafter
called "Owner", in the penal sum of Dollars
S ) in lawful money of the United States, for the payment of which sum

well and truly to be made, we bind ourselves, our heirs, executors, administrators and successors,
jointly and severally, firmly by these presents.

THE CONDITION OF THIS OBLIGATION is such that Whereas, the Principal entered
into a certain contract with the Owner, dated the day of , 20 ,

for the construction described as follows:

NOW, THEREFORE, if the Principal shall promptly make payment to all persons, firms,
subcontractors, and corporations furnishing materials for or performing labor in the prosecution
of the work provided for in such contract, and any authorized extension or modification thereof,
including all amounts due for materials, lubricants, oil, gasoline, coal and coke, repairs on
machinery, equipment and tools, consumed or used in connection with the construction of such
work, and all insurance premiums on said work, and for all labor, performed in such work
whether by subcontractor or otherwise, then this obligation shall be void; otherwise to remain in
full force and effect.

PROVIDED, FURTHER, that the said Surety, for value received hereby stipulates and
agrees that no change, extension of time, alteration or addition to the terms of the contract or to
the work to be performed thereunder or the specifications accompanying the same shall in any
way affect its obligation on this bond, and it does hereby waive notice of any such change,
extension of time, alteration or addition to the terms of this contract or to the work or to the
specifications.

PAYMENT BOND
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PROVIDED, FURTHER, that no final settlement between the Owner and the Contractor
shall abridge the right of any beneficiary hereunder, whose claim may be unsatisfied.

IN WITNESS WHEREOF, this instrument is executed in () counterparts, each
one of which shall be deemed an original, this the day of , 20
ATTEST:
Surety
By:
(Attorney-in-Fact)
Address:
(SEAL)
Witness as to Surety

Address:
NOTE: Date of Bond must not be prior to date of Contract. If Contractor is a Partnership,

all partners should execute Bond.

PAYMENT BOND
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SECTION 0043 13
BID BOND (PENAL SUM FORM)
Bidder Surety

Name: [Full formal name of Bidder]

Address (principal place of business):
[Address of Bidder’s principal place of business]

Name:  [Full formal name of Surety]

Address (principal place of business):
[Address of Surety’s principal place of business]

Owner
Name:  [Full formal name of Owner]

Address (principal place of business):
[Address of Owner’s principal place of business]

Bid
Project (name and location):

[Owner project/contract name, and location of the
project]

Bid Due Date: [Enter date bid is due]

Bond
Penal Sum: [Amount]

Date of Bond: [Date]

Surety and Bidder, intending to be legally bound hereby, subject to the terms set forth in this Bid Bond, do each
cause this Bid Bond to be duly executed by an authorized officer, agent, or representative.

Bidder Surety
(Full formal name of Bidder) (Full formal name of Surety) (corporate seal)
By: By:
(Signature) (Signature) (Attach Power of Attorney)
Name: Name:
(Printed or typed) (Printed or typed)
Title: Title:
Attest: Attest:
(Signature) (Signature)
Name: Name:
(Printed or typed) (Printed or typed)
Title: Title:

parties, such as joint venturers, if necessary.

Notes: (1) Note: Addresses are to be used for giving any required notice. (2) Provide execution by any additional

EJCDC® C-430 - Copyright® 2018 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved.
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10.

11.

Bidder and Surety, jointly and severally, bind themselves, their heirs, executors, administrators,
successors, and assigns to pay to Owner upon default of Bidder the penal sum set forth on the face of
this Bond. Payment of the penal sum is the extent of Bidder’s and Surety’s liability. Recovery of such
penal sum under the terms of this Bond will be Owner’s sole and exclusive remedy upon default of
Bidder.

Default of Bidder occurs upon the failure of Bidder to deliver within the time required by the Bidding
Documents (or any extension thereof agreed to in writing by Owner) the executed Agreement
required by the Bidding Documents and any performance and payment bonds required by the Bidding
Documents.

This obligation will be null and void if:

3.1. Owner accepts Bidder’s Bid and Bidder delivers within the time required by the Bidding
Documents (or any extension thereof agreed to in writing by Owner) the executed Agreement
required by the Bidding Documents and any performance and payment bonds required by the
Bidding Documents, or

3.2. All Bids are rejected by Owner, or

3.3. Owner fails to issue a Notice of Award to Bidder within the time specified in the Bidding
Documents (or any extension thereof agreed to in writing by Bidder and, if applicable, consented
to by Surety when required by Paragraph 5 hereof).

Payment under this Bond will be due and payable upon default of Bidder and within 30 calendar days
after receipt by Bidder and Surety of written notice of default from Owner, which notice will be given
with reasonable promptness, identifying this Bond and the Project and including a statement of the
amount due.

Surety waives notice of any and all defenses based on or arising out of any time extension to issue
Notice of Award agreed to in writing by Owner and Bidder, provided that the total time for issuing
Notice of Award including extensions does not in the aggregate exceed 120 days from the Bid due
date without Surety’s written consent.

No suit or action will be commenced under this Bond prior to 30 calendar days after the notice of
default required in Paragraph 4 above is received by Bidder and Surety, and in no case later than one
year after the Bid due date.

Any suit or action under this Bond will be commenced only in a court of competent jurisdiction
located in the state in which the Project is located.

Notices required hereunder must be in writing and sent to Bidder and Surety at their respective
addresses shown on the face of this Bond. Such notices may be sent by personal delivery, commercial
courier, or by United States Postal Service registered or certified mail, return receipt requested,
postage pre-paid, and will be deemed to be effective upon receipt by the party concerned.

Surety shall cause to be attached to this Bond a current and effective Power of Attorney evidencing
the authority of the officer, agent, or representative who executed this Bond on behalf of Surety to
execute, seal, and deliver such Bond and bind the Surety thereby.

This Bond is intended to conform to all applicable statutory requirements. Any applicable
requirement of any applicable statute that has been omitted from this Bond will be deemed to be
included herein as if set forth at length. If any provision of this Bond conflicts with any applicable
statute, then the provision of said statute governs and the remainder of this Bond that is not in conflict
therewith continues in full force and effect.

The term “Bid” as used herein includes a Bid, offer, or proposal as applicable.

EJCDC® C-430 - Copyright® 2018 National Society of Professional Engineers, American Council of Engineering Companies,
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SECTION 00 43 33
SUBSTITUTE AND OR EQUAL SCHEDULE

Within five (5) days of the Bid Opening and before the Notice of Award, where possible, Bidder
shall identify one or more proposed "or equals" and/or substitutes meeting the requirements of
paragraph 6.05 of the General Conditions for the following items identifying the comparative
cost with the specified "named" item. The purpose of this schedule is to identify any proposed
substitutes and "or equals" for these specific items. Proposed substitute/"or equal" proposals
shall be submitted to Bidder prior to bid date for consideration.

If Engineer and Owner believe consideration of the proposed items will result in the betterment
of the project, then the apparent low bidder shall submit sufficient information for evaluation; in
accordance with paragraph 6.05 of the General Conditions.

Specification Proposed Substitute/ Bid Price
Section Named Equipment "Or Equal” Deduct

END OF SECTION

SUBSTITUTE AND OR EQUAL SCHEDULE
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SECTION 00 43 36
TABULATION OF SUBCONTRACTORS/SUPPLIER

The following subcontractors will be utilized for portions of the project work. Changes shall not
be made subsequent to the bid unless the change(s) is approved by the Owner.

Estimated Dollar
Subcontractor/Supplier Classification of Work Amount

LA AL AL AL A A AL AL AL AL

END OF SECTION

TABULATION OF SUBCONTRACTORS/SUPPLIER
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SECTION 00 51 00

NOTICE OF AWARD
Date of Issuance:
Owner: Owner’s Project No.:
Engineer: Engineer’s Project No.:

Project:

Contract Name:
Bidder:

Bidder’s Address:

You are notified that Owner has accepted your Bid dated [date] for the above Contract, and that
you are the Successful Bidder and are awarded a Contract for:

[Describe Work, alternates, or sections of Work awarded]

The Contract Price of the awarded Contract is $|Contract Price]. Contract Price is subject to
adjustment based on the provisions of the Contract, including but not limited to those governing
changes, Unit Price Work, and Work performed on a cost-plus-fee basis, as applicable.

[Number of copies sent] unexecuted counterparts of the Agreement accompany this Notice of
Award, and one copy of the Contract Documents accompanies this Notice of Award, or has been
transmitted or made available to Bidder electronically.

[] Drawings will be delivered separately from the other Contract Documents.

You must comply with the following conditions precedent within 15 days of the date of receipt
of this Notice of Award:

1. Deliver to Owner [number of copies sent] counterparts of the Agreement, signed by
Bidder (as Contractor).

2. Deliver with the signed Agreement(s) the Contract security (such as required
performance and payment bonds) and insurance documentation, as specified in the
Instructions to Bidders and in the General Conditions, Articles 2 and 6.

3. Other conditions precedent (if any): [Describe other conditions that require Successful
Bidder’s compliance]

Failure to comply with these conditions within the time specified will entitle Owner to consider
you in default, annul this Notice of Award, and declare your Bid security forfeited.

EJCDC® C-510 - Copyright® 2018 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved.
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Within 10 days after you comply with the above conditions, Owner will return to you one fully
signed counterpart of the Agreement, together with any additional copies of the Contract
Documents as indicated in Paragraph 2.02 of the General Conditions.

Owner: [Full formal name of Owner]

By (signature):

Name (printed):

Title:

Copy: Engineer

EJCDC® C-510 - Copyright® 2018 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved.
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SECTION 00 55 00

NOTICE TO PROCEED
Owner: Owner’s Project No.:
Engineer: Engineer’s Project No.:
Contractor: Contractor’s Project No.:
Project:
Contract Name:

Effective Date of Contract:

Owner hereby notifies Contractor that the Contract Times under the above Contract will
commence to run on [date Contract Times are to start] pursuant to Paragraph 4.01 of the
General Conditions.

On that date, Contractor shall start performing its obligations under the Contract Documents. No
Work will be done at the Site prior to such date.

In accordance with the Agreement:

The date by which Substantial Completion must be achieved is [date for Substantial
Completion, from Agreement], and the date by which readiness for final payment must be
achieved is [date for readiness, from Agreement].

Before starting any Work at the Site, Contractor must comply with the following:

[Note any access limitations, security procedures, or other restrictions]|

Owner:

By (signature):

Name (printed):

Title:

Date Issued:

Copy: Engineer

EJCDC® C-950 - Copyright® 2018 National Society of Professional Engineers, American Council of Engineering Companies,
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SECTION 00 63 62
CHANGE ORDER
NO.:
Owner: Owner’s Project No.:
Engineer: Engineer’s Project No.:
Contractor: Contractor’s Project No.:
Project:
Contract Name:

Date Issued:

Effective Date of Change Order:

The Contract is modified as follows upon execution of this Change Order:

Description:
[Description of the change]
Attachments:

[List documents related to the change]

Change in Contract Price

Change in Contract Times
[State Contract Times as either a specific date or a
number of days]

Original Contract Price:

$

Original Contract Times:
Substantial Completion:

Ready for final payment:

[Increase| [Decrease] from previously approved
Change Orders No. 1 to No. [Number of
previous Change Order]:

$

[Increase| [Decrease] from previously approved
Change Orders No.1 to No. [Number of previous
Change Order]:

Substantial Completion:

Ready for final payment:

Contract Price prior to this Change Order:

$

Contract Times prior to this Change Order:
Substantial Completion:

Ready for final payment:

[Increase] [Decrease] this Change Order:

$

[Increase] [Decrease] this Change Order:
Substantial Completion:

Ready for final payment:

Contract Price incorporating this Change Order:

$

Contract Times with all approved Change Orders:
Substantial Completion:

Ready for final payment:

EJCDC® C-941 - Copyright® 2018 National Society of Professional Engineers, American Council of Engineering Companies,
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Recommended by Engineer (if required) Accepted by Contractor

By:

Title:

Date:

Authorized by Owner Approved by Funding Agency (if applicable)

By:

Title:

Date:

EJCDC® C-941 - Copyright® 2018 National Society of Professional Engineers, American Council of Engineering Companies,
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SECTION 00 65 16

CERTIFICATE OF SUBSTANTIAL COMPLETION

Owner: Owner’s Project No.:
Engineer: Engineer’s Project No.:
Contractor: Contractor’s Project No.:
Project:

Contract Name:

This O Preliminary O Final Certificate of Substantial Completion applies to:
O All Work O The following specified portions of the Work:

[Describe the portion of the work for which Certificate of Substantial Completion is issued]
Date of Substantial Completion: [Enter date, as determined by Engineer]

The Work to which this Certificate applies has been inspected by authorized representatives of Owner,
Contractor, and Engineer, and found to be substantially complete. The Date of Substantial Completion of
the Work or portion thereof designated above is hereby established, subject to the provisions of the
Contract pertaining to Substantial Completion. The date of Substantial Completion in the final Certificate
of Substantial Completion marks the commencement of the contractual correction period and applicable
warranties required by the Contract.

A punch list of items to be completed or corrected is attached to this Certificate. This list may not be all-
inclusive, and the failure to include any items on such list does not alter the responsibility of the
Contractor to complete all Work in accordance with the Contract Documents.

Amendments of contractual responsibilities recorded in this Certificate should be the product of mutual
agreement of Owner and Contractor; see Paragraph 15.03.D of the General Conditions.

The responsibilities between Owner and Contractor for security, operation, safety, maintenance, heat,
utilities, insurance, and warranties upon Owner's use or occupancy of the Work must be as provided in the
Contract, except as amended as follows:

Amendments to Owner’s Responsibilities: L1 None [ As follows:

[List amendments to Owner’s Responsibilities]
Amendments to Contractor’s Responsibilities: L1 None [ As follows:
[List amendments to Contractor’s Responsibilities]

The following documents are attached to and made a part of this Certificate:
[List attachments such as punch list; other documents]

This Certificate does not constitute an acceptance of Work not in accordance with the Contract
Documents, nor is it a release of Contractor's obligation to complete the Work in accordance with the
Contract Documents.

By (signature):

Name (printed):

Title:

EJCDC® C625 - Copyright® 2018 National Society of Professional Engineers, American Council of Engineering Companies,
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SECTION 00 70 00

GENERAL CONDITIONS OF THE CONSTRUCTION CONTRACT

(Revisions to this Contract are shown in red.)
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SECTION 00700

GENERAL CONDITIONS OF THE CONSTRUCTION CONTRACT

ARTICLE 1—DEFINITIONS AND TERMINOLOGY

1.01  Defined Terms

A. Wherever used in the Bidding Requirements or Contract Documents, a term printed with
initial capital letters, including the term’s singular and plural forms, will have the meaning
indicated in the definitions below. In addition to terms specifically defined, terms with initial
capital letters in the Contract Documents include references to identified articles and
paragraphs, and the titles of other documents or forms.

1. Addenda—Written or graphic instruments issued prior to the opening of Bids which
clarify, correct, or change the Bidding Requirements or the proposed Contract
Documents.

2. Agreement—The written instrument, executed by Owner and Contractor, that, together
with the other Contract Documents, sets forth the Contract Price and Contract Times,

identifies the parties and the Engineers-and-designates-the-speeific-items-that-are Contraet
Deoecuments.

3. Application for Payment—The document prepared by Contractor, in a form acceptable to
Engineer, to request progress or final payments, and which is to be accompanied by such
supporting documentation as is required by the Contract Documents.

4. Bid—The offer of a Bidder submitted on the prescribed form setting forth the prices for
the Work to be performed.

5. Bidder—An individual or entity that submits a Bid to Owner.

al-lAddeﬁda—Intentlonallv Omltted

7. Bidding Requirements—The Advertisement or invitation to bid, Instructions to Bidders,
Bid Bond or other Bid security, if any, the Bid Form, and the Bid with any attachments.

8. Change Order—A document which is signed by Contractor and Owner and authorizes an
addition, deletion, or revision in the Work or an adjustment in the Contract Price or the
Contract Times, or other revision to the Contract, issued on or after the Effective Date of
the Contract.

9. Change Proposal—A written request by Contractor, duly submitted in compliance with
the procedural requirements set forth herein, seeking an adjustment in Contract Price or

Contract Times or a change in the Work—eeﬂ%esmg—aﬂ-iﬂmal—éeetsw&—by%}gmeer
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db. A demand for money or services by a third party is not a Claim.

11. Constituent of Concern — Asbestos, petroleum, radioactive materials, polychlorinated
biphenyls (PCBs), lead-based paint (as defined by the HUD/EPA standard), hazardous
waste, and any substance, product, waste, or other material of any nature whatsoever that
is or becomes listed, regulated, or addressed pursuant to Laws and Regulations
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12.

13.

14.

15.

16.

17.
18.

19.

20.

21.

22.
23.

24.

regulating, relating to, or imposing liability or standards of conduct concerning, any
hazardous, toxic, or dangerous waste, substance, or material.

Contract — The Contract Documentsentire-and-integrated-written-contract-between-Owner
and-Contractor-coneerning-the-Work.,

Contract Documents — Those documentsiters so designated in the Agreement, and
which, together with the Agreement, comprise the Contract Documents.

Contract Price — The money that Owner has agreed to pay Contractor for completion of
the Work in accordance with the Contract Documents.

Contract Times — The number of days or the dates by which Contractor shall: (a) achieve
Milestones, if any; (b) achieve Substantial Completion; and (c) complete the Work.

Contractor — The individual or entity with which Owner has contracted for performance
of the Work.

Cost of the Work — See Paragraph 13.01 for definition.

Drawings — The part of the Contract that graphically shows the scope, extent, and
character of the Work to be performed by Contractor.

Effective Date of the Contract — The date, indicated in the Agreement, on which the
Contract becomes effective.

Electronic Document — Any Project-related correspondence, attachments to
correspondence, data, documents, drawings, information, or graphics, including but not
limited to Shop Drawings and other Submittals, that are in an electronic or digital format.

Electronic Means — Electronic mail (email), upload/download from a secure Project
website, or other communications methods that allow: (a) the transmission or
communication of Electronic Documents; (b) the documentation of transmissions,
including sending and receipt; (c) printing of the transmitted Electronic Document by the
recipient; (d) the storage and archiving of the Electronic Document by sender and
recipient; and (e) the use by recipient of the Electronic Document for purposes permitted
by this Contract. Electronic Means does not include the use of text messaging, or of
Facebook, Twitter, Instagram, or similar social media services for transmission of
Electronic Documents.

Engineer — The individual or entity named as such in the Agreement.

Field Order — A written order issued by Engineer which-requiresfor “minor changes in
the Work,” i.e., changes that but-does not affect or require any change to the Contract
Price or the Contract Times.

Hazardous Environmental Condition — The presence at the Site of Constituents of
Concern in such quantities or circumstances that may present a danger to persons or
property exposed thereto.

a. The presence at the Site of materials that are necessary for the execution of the Work,
or that are to be incorporated into the Work, and that are controlled and contained
pursuant to industry practices, Laws and Regulations, and the requirements of the
Contract, is not a Hazardous Environmental Condition.

b. The presence of Constituents of Concern that are to be removed or remediated as part
of the Work is not a Hazardous Environmental Condition.
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25.

26.

27.

28.

29.

30.

31.

32.

33.

34.

35.

36.

37.

38.

c. The presence of Constituents of Concern as part of the routine, anticipated, and
obvious working conditions at the Site, is not a Hazardous Environmental Condition.

Laws and Regulations, Laws or Regulations — Any and all applicable laws, statutes,
rules, regulations, ordinances, codes, and binding decrees, resolutions, and orders of any
and all governmental bodies, agencies, authorities, and courts having jurisdiction.

Liens — Charges, security interests, or encumbrances upon Contract-related funds, real
property, or personal property.

Milestone — A principal event in the performance of the Work that the Contract requires
Contractor to achieve by an intermediate completion date, or by a time prior to
Substantial Completion of all the Work.

Notice of Award — The written notice by Owner to a Bidder of Owner’s acceptance of the
Bid.

Notice to Proceed — A written notice by Owner to Contractor fixing the date on which the
Contract Times will commence to run and on which Contractor shall start to perform the
Work.

Owner — The individual or entity with which Contractor has contracted regarding the
Work, and which has agreed to pay Contractor for the performance of the Work, pursuant
to the terms of the Contract.

Progress Schedule — A schedule, prepared and maintained by Contractor, describing the
sequence and duration of the activities comprising Contractor’s plan to accomplish the
Work within the Contract Times.

Project — The total undertaking to be accomplished for Owner by engineers, contractors,
and others, including planning, study, design, construction, testing, commissioning, and
start-up, and of which the Work to be performed under the Contract Documents is a part.

Resident Project Representative — The authorized representative of Engineer assigned to
assist Engineer at the Site. As used herein, the term Resident Project Representative
(RPR) includes any assistants or field staff of Resident Project Representative.

Samples — Physical examples of materials, equipment, or workmanship that are
representative of some portion of the Work and that establish the standards by which such
portion of the Work will be judged.

Schedule of Submittals — A schedule, prepared and maintained by Contractor, of required
submittals and the time requirements for Engineer’s review of the submittals.

Schedule of Values — A schedule, prepared and maintained by Contractor, allocating
portions of the Contract Price to various portions of the Work and used as the basis for
reviewing Contractor’s Applications for Payment.

Shop Drawings — All drawings, diagrams, illustrations, schedules, and other data or
information that are specifically prepared or assembled by or for Contractor and
submitted by Contractor to illustrate some portion of the Work. Shop Drawings, whether
approved or not, are not Drawings and are not Contract Documents.

Site — Lands or areas indicated in the Contract Documents as being furnished by Owner
upon which the Work is to be performed, including rights-of-way and easements, and
such other lands or areas furnished by Owner which are designated for the use of
Contractor.
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39.

40.

41.

42.

43
44,

45.

46.

Specifications — The part of the Contract that consists of written requirements for
materials, equipment, systems, standards, and workmanship as applied to the Work, and
certain administrative requirements and procedural matters applicable to the Work.

Subcontractor — An individual or entity having a direct contract with Contractor or with
any other Subcontractor for the performance of a part of the Work.

Submittal — A written or graphic document, prepared by or for Contractor, which the
Contract Documents require Contractor to submit to Engineer, or that is indicated as a
Submittal in the Schedule of Submittals accepted by Engineer. Submittals may include
Shop Drawings and Samples; schedules; product data; Owner-delegated designs;
sustainable design information; information on special procedures; testing plans; results
of tests and evaluations, source quality-control testing and inspections, and field or Site
quality-control testing and inspections; warranties and certifications; Suppliers’
instructions and reports; records of delivery of spare parts and tools; operations and
maintenance data; Project photographic documentation; record documents; and other
such documents required by the Contract Documents. Submittals, whether or not
approved or accepted by Engineer, are not Contract Documents. Change Proposals,
Change Orders, Slaims;notices, Applications for Payment, and requests for interpretation
or clarification are not Submittals.

Substantial Completion — The time at which the Work (or a specified part thereof) has
progressed to the point where, in the opinion of Engineer and Owner, the Work (or a
specified part thereof) is sufficiently complete, in accordance with the Contract
Documents, so that the Work (or a specified part thereof) can be utilized for the purposes
for which it is intended. The terms “substantially complete” and “substantially
completed” as applied to all or part of the Work refer to Substantial Completion of such
Work.

Successful Bidder — The Bidder to which the Owner makes an award of contract.

Supplementary Conditions — The part of the Contract that amends or supplements these
General Conditions.

Supplier — A manufacturer, fabricator, supplier, distributor, or vendor having a direct
contract with Contractor or with any Subcontractor to furnish materials or equipment to
be incorporated in the Work by Contractor or a Subcontractor.

Technical Data

a. Those items expressly identified as Technical Data in the Supplementary Conditions,
with respect to either (1) existing subsurface conditions at or adjacent to the Site, or
existing physical conditions at or adjacent to the Site including existing surface or
subsurface structures (except Underground Facilities) or (2) Hazardous
Environmental Conditions at the Site.

b. Ifno such express identifications of Technical Data have been made with respect to
conditions at the Site, then Technical Data is defined, with respect to conditions at
the Site under Paragraphs 5.03, 5.04, and 5.06, as the data contained in boring logs,
recorded measurements of subsurface water levels, assessments of the condition of
subsurface facilities, laboratory test results, and other factual, objective information
regarding conditions at the Site that are set forth in any geotechnical, environmental,
or other Site or facilities conditions report prepared for the Project and made
available to Contractor.
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c. Information and data regarding the presence or location of Underground Facilities are
not intended to be categorized, identified, or defined as Technical Data, and instead
Underground Facilities are shown or indicated on the Drawings.

47. Underground Facilities — All active or not-in-service underground lines, pipelines,
conduits, ducts, encasements, cables, wires, manholes, vaults, tanks, tunnels, or other
such facilities or systems at the Site, including but not limited to those facilities or
systems that produce, transmit, distribute, or convey telephone or other communications,
cable television, fiber optic transmissions, power, electricity, light, heat, gases, oil, crude
oil products, liquid petroleum products, water, steam, waste, wastewater, storm water,
other liquids or chemicals, or traffic or other control systems. An abandoned facility or
system is not an Underground Facility.

48. Unit Price Work — Work to be paid for on the basis of unit prices.

49. Work — The entire construction or the various separately identifiable parts thereof
required to be provided under the Contract-Deecuments. Work includes and is the result of
performing or providing all labor, services, and documentation necessary to produce such
construction; furnishing, installing, and incorporating all materials and equipment into
such construction; and may include related services such as testing, start-up, and
commissioning, all as required by the Contract Documents.

50. Work Change Directive — A written directive to Contractor issued on or after the
Effective Date of the Contract, signed by Owner and recommended-by-Engineer, ordering
an addition, deletion, or revision in the Work.

1.02  Terminology

A.

The words and terms discussed in Paragraphs 1.02.B, C, D, and E are not defined terms that
require initial capital letters, but, when used in the Bidding Requirements or Contract
Documents, have the indicated meaning.

Intent of Certain Terms or Adjectives: The Contract Documents include the terms “as
allowed,” “as approved,” “as ordered,” “as directed” or terms of like effect or import to
authorize an exercise of professional judgment by Engineer. In addition, the adjectives
“reasonable,” “suitable,” “acceptable,” “proper,” “satisfactory,” or adjectives of like effect or
import are used to describe an action or determination of Engineer as to the Work. It is
intended that such exercise of professional judgment, action, or determination will be solely
to evaluate, in general, the Work for compliance with the information in the Contract
Documents and with the design concept of the Project as a functioning whole as shown or
indicated in the Contract Documents (unless there is a specific statement indicating
otherwise). The use of any such term or adjective is not intended to and shall not be effective
to assign to Engineer any duty or authority to supervise or direct the performance of the
Work, or any duty or authority to undertake responsibility contrary to the provisions of
Article 10 or any other provision of the Contract Documents.

99 ¢c

Day: The word “day” means a calendar day of 24 hours measured from midnight to the next
midnight.

Defective: The word “defective,” when modifying the word “Work,” refers to Work that is
unsatisfactory, faulty, or deficient in that it:

1. does not conform to the Contract Documents;

2. does not meet the requirements of any applicable inspection, reference standard, test, or
approval referred to in the Contract Documents; or
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E. Furnish, Install, Perform, Provide

1. The word “furnish,” when used in connection with services, materials, or equipment,
means to supply and deliver said services, materials, or equipment to the Site (or some
other specified location) ready for use or installation and in usable or operable condition.

2. The word “install,” when used in connection with services, materials, or equipment,
means to put into use or place in final position said services, materials, or equipment
complete and ready for intended use.

3. The words “perform” or “provide,” when used in connection with services, materials, or
equipment, means to furnish and install said services, materials, or equipment complete
and ready for intended use.

4. If the Contract Documents establish an obligation of Contractor with respect to specific
services, materials, or equipment, but do not expressly use any of the four words
“furnish,” “install,” “perform,” or “provide,” then Contractor shall furnish and install said
services, materials, or equipment complete and ready for intended use.

F. Contract Price or Contract Times: References to a change in “Contract Price or Contract
Times” or “Contract Times or Contract Price” or similar, indicate that such change applies to
(1) Contract Price, (2) Contract Times, or (3) both Contract Price and Contract Times, as
warranted, even if the term “or both™ is not expressed.

G. Unless stated otherwise in the Contract Documents, words or phrases that have a well-known
technical or construction industry or trade meaning are used in the Contract Documents in
accordance with such recognized meaning.

ARTICLE 2—PRELIMINARY MATTERS

2.01  Delivery of Performance and Payment Bonds; Evidence of Insurance

A. Performance and Payment Bonds: When Contractor delivers the signed counterparts of the
Agreement to Owner, Contractor shall also deliver to Owner the Performance Bond and

Payment Bond-(il-the-Contract-requires-Contractor-to-furnish-such-bonds).

B. Evidence of Contractor’s Insurance: When Contractor delivers the signed counterparts of the
Agreement to Owner, Contractor shall also deliver to Owner, with copies to each additional
insured (as identified in the Contract), the certificates, endorsements, and other evidence of
insurance required to be provided by Contractor in accordance with Article 6, except to the
extent the Supplementary Conditions expressly establish other dates for delivery of specific

insurance pohcles Hd%e—ef@wea&s—#%%e—%meee@%eﬁﬂ%—s@ed
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2.02

2.03

2.04

2.05

Copies of Documents

A.

Owner shall furnish to Contractor twofeusr printed copies of the Contract (including one fully
signed counterpart of the Agreement), and one copy in electronic portable document format
(PDF). Additional printed copies will be furnished upon request at the cost of reproduction.

Owner-Engineer shall maintain and safeguard at least one original printed record version of
the Contract, including Drawings and Specifications signed and sealed by Engineer and other

des1gn profess10nals ane%sha%km&k%s&eﬁe&g&ﬂ—wm%eé%ee%é&%e&eﬁﬂ%@%&aﬁ

Before Starting Construction

A.

Preliminary Schedules: Within 10 days after the Effective Date of the Contract (or as
otherwise required by the Contract Documents), Contractor shall submit to Engineer for
timely review:

1. apreliminary Progress Schedule indicating the times (numbers of days or dates) for
starting and completing the various stages of the Work, including any Milestones
specified in the Contract;

2. apreliminary Schedule of Submittals; and

3. apreliminary Schedule of Values for all of the Work which includes quantities and prices
of items which when added together equal the Contract Price and subdivides the Work
into component parts in sufficient detail to serve as the basis for progress payments
during performance of the Work. Such prices will include an appropriate amount of
overhead and profit applicable to each item of Work.

Preconstruction Conference,; Designation of Authorized Representatives

A.

Before any Work at the Site is started, a conference attended by Owner, Contractor, Engineer,
and others as appropriate will be held to establish a working understanding among the parties
as to the Work, and to discuss the schedules referred to in Paragraph 2.03.A, procedures for
handling Shop Drawings, Samples, and other Submittals, processing Applications for
Payment, electronic or digital transmittals, and maintaining required records.

At this conference Owner-and-Contractor each-shall designate, in writing, a specific
individual to act as its authorized representative with respect to the services and
responsibilities under the Contract. Such individuals shall have the authority to transmit and
receive information, render decisions relative to the Contract, and otherwise act on its behalf

of cach-respeetive-party.

Acceptance of Schedules

A.

At least 10 days before submission of the first Application for Payment, a conference,
attended by Contractor, Engineer, and others as appropriate, will be held to review the
schedules submitted in accordance with Paragraph 2.03.A. No progress payment will be made
to Contractor until acceptable schedules are submitted to Engineer.

1. The Progress Schedule will be acceptable to Engineer if it provides an orderly
progression of the Work to completion within the Contract Times. Such acceptance will
not impose on Engineer responsibility for the Progress Schedule, for sequencing,
scheduling, or progress of the Work, nor interfere with or relieve Contractor from
Contractor’s full responsibility therefor.
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2. Contractor’s Schedule of Submittals will be acceptable to Engineer if it provides a
workable arrangement for reviewing and processing the required submittals.

3. Contractor’s Schedule of Values will be acceptable to Engineer as to form and substance
if it provides a reasonable allocation of the Contract Price to the component parts of the
Work.

4. If a schedule is not acceptable, Contractor will have an additional 10 days to revise and
resubmit the schedule.

2.06  Electronic Transmittals

A.

B.

Except as otherwise stated elsewhere in the Contract, the Owner, Engineer, and Contractor
may send, and shall accept, Electronic Documents transmitted by Electronic Means.

If the Contract does not establish protocols for Electronic Means, then Owner, Engineer, and
Contractor shall jointly develop such protocols.

Subject to any governing protocols for Electronic Means, when transmitting Electronic
Documents by Electronic Means, the transmitting party makes no representations as to long-
term compatibility, usability, or readability of the Electronic Documents resulting from the
recipient’s use of software application packages, operating systems, or computer hardware
differing from those used in the drafting or transmittal of the Electronic Documents.

ARTICLE 3—CONTRACT DOCUMENTS: INTENT, REQUIREMENTS, REUSE

3.01 Intent

A.

B.

The Contract Documents are complementary; what is required by one Contract Document is
as binding as if required by all.

It is the intent of the Contract Documents to describe a functionally complete Project (or part
thereof) to be constructed in accordance with the Contract Documents.

Unless otherwise stated in the Contract Documents, if there is a discrepancy between the
electronic versions of the Contract Documents (including any printed copies derived from
such electronic versions) and the printed record version, the printed record version will
govern.

The Contract supersedes prior negotiations, representations, and agreements, whether written
or oral.

Engineer will issue clarifications and interpretations of the Contract Documents as provided
herein.

Any provision or part of the Contract Documents held to be void or unenforceable under any
Law or Regulation will be deemed stricken, and all remaining provisions will continue to be
valid and binding upon Owner and Contractor, which agree that the Contract Documents will
be reformed to replace such stricken provision or part thereof with a valid and enforceable
provision that comes as close as possible to expressing the intention of the stricken provision.

Nothing in the Contract Documents creates:

1. any contractual relationship between Owner or Engineer and any Subcontractor, Supplier,
or other individual or entity performing or furnishing any of the Work, for the benefit of
such Subcontractor, Supplier, or other individual or entity; or
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2.

any obligation on the part of Owner or Engineer to pay or to see to the payment of any
money due any such Subcontractor, Supplier, or other individual or entity, except as may
otherwise be required by Laws and Regulations.

3.02  Reference Standards
A. Standards Specifications, Codes, Laws and Regulations

1.

Reference in the Contract Documents to standard specifications, manuals, reference
standards, or codes of any technical society, organization, or association, or to Laws or
Regulations, whether such reference be specific or by implication, means the standard
specification, manual, reference standard, code, or Laws or Regulations in effect at the
time of opening of Bids (or on the Effective Date of the Contract if there were no Bids),
except as may be otherwise specifically stated in the Contract Documents.

No provision of any such standard specification, manual, reference standard, or code, and
no instruction of a Supplier, will be effective to change the duties or responsibilities of
Owner, Contractor, or Engineer from those set forth in the part of the Contract
Documents prepared by or for Engineer. No such provision or instruction shall be
effective to assign to Owner or Engineer any duty or authority to supervise or direct the
performance of the Work, or any duty or authority to undertake responsibility
inconsistent with the provisions of the part of the Contract Documents prepared by or for
Engineer.

3.03  Reporting and Resolving Discrepancies

A. Reporting Discrepancies

1.

Contractor’s Verification of Figures and Field Measurements: Before undertaking each
part of the Work, Contractor shall carefully study the Contract Documents, and check and
verify pertinent figures and dimensions therein, particularly with respect to applicable
field measurements. Contractor shall promptly report in writing to Engineer any conflict,
error, ambiguity, or discrepancy that Contractor discovers, or has actual knowledge of,
and shall not proceed with any Work affected thereby until the conflict, error, ambiguity,
or discrepancy is resolved by a clarification or interpretation by Engineer, or by an
amendment or supplement to the Contract issued pursuant to Paragraph 11.01.

Contractor’s Review of Contract Documents: If, before or during the performance of the
Work, Contractor discovers any conflict, error, ambiguity, or discrepancy within the
Contract Documents, or between the Contract Documents and (a) any applicable Law or
Regulation, (b) actual field conditions, (¢) any standard specification, manual, reference
standard, or code, or (d) any instruction of any Supplier, then Contractor shall promptly
report it to Engineer in writing. Contractor shall not proceed with the Work affected
thereby (except in an emergency as required by Paragraph 7.15) until the conflict, error,
ambiguity, or discrepancy is resolved, by a clarification or interpretation by Engineer, or
by an amendment or supplement to the Contract issued pursuant to Paragraph 11.01.

Contractor shall not be liable to Owner or Engineer for failure to report any conflict,
error, ambiguity, or discrepancy in the Contract Documents unless the same would have
been revealed through a careful review of the Contract Documents or Contractor had
actual knowledge thereof.

B. Resolving Discrepancies

L.

Except as may be otherwise specifically stated in the Contract Documents, the provisions
of the part of the Contract Documents prepared by or for Engineer take precedence in
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resolving any conflict, error, ambiguity, or discrepancy between such provisions of the
Contract Documents and:

a. the provisions of any standard specification, manual, reference standard, or code, or
the instruction of any Supplier (whether or not specifically incorporated by reference
as a Contract Document); or

3.04  Requirements of the Contract Documents

A. During the performance of the Work and until final payment, Contractor and-Owner-shall
submit to the Engineer in writing all matters in question concerning the requirements of the
Contract Documents (sometimes referred to as requests for information or interpretation —

RFIs), or relating to the acceptability of the Work under the Contract Documents, as soon as
possible
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after such matters arise. Engineer will be the initial interpreter of the requirements of the
Contract Documents, and judge of the acceptability of the Work.

Engineer will, with reasonable promptness, render a written clarification, interpretation, or
decision on the issue submitted, or initiate an amendment or supplement to the Contract
Documents. Engineer’s written clarification, interpretation, or decision will, notwithstanding
anvthmg to the contrary m the Contract Documents, be final and b1nd1ng on Contractors

a—@lre&m, pr0V1ded that, notw1thstand1ng any dec1510n of the Englneer, Owner may w1thh01d
from Contractor the fair value of its claims against Contractor in accordance with G.L. ¢.30, §

39K/G, as applicable.

If a submitted matter in question concerns terms and conditions of the Contract Documents
that do not involve (1) the performance or acceptability of the Work under the Contract
Documents, (2) the design (as set forth in the Drawings;Speeifications;-or-otherwiseContract
Documents), or (3) other engineering or technical matters, then Engineer will promptly notify
Owner and Contractor in writing that Engineer is unable to provide a decision or
interpretation. If Owner and Contractor are unable to agree on resolution of such a matter in
question, either party may pursue resolution as provided in Article 127.

3.05  Reuse of Documents

A. Contractor and its Subcontractors and Suppliers shall not:

1. have or acquire any title to or ownership rights in any of the Drawings, Specifications, or
other documents (or copies of any thereof) prepared by or bearing the seal of Engineer or
its consultants, including electronic media versions, or reuse any such Drawings,
Specifications, other documents, or copies thereof on extensions of the Project or any
other project without written consent of Owner and Engineer and specific written
verification or adaptation by Engineer; or

2. have or acquire any title or ownership rights in any other Contract Documents, reuse any
such Contract Documents for any purpose without Owner’s express written consent, or
violate any copyrights pertaining to such Contract Documents.

B. The prohibitions of this Paragraph 3.05 will survive final payment, or termination of the

Contract. Nothing herein precludes Contractor from retaining copies of the Contract
Documents for record purposes.

ARTICLE 4—COMMENCEMENT AND PROGRESS OF THE WORK

4.01 Commencement of Contract Times; Notice to Proceed

A. The Contract Times will commence to run on the 30th day after the Effective Date of the

Contract or, if a Notice to Proceed is given, on the day indicated in the Notice to Proceed, and
if no day is indicated in the Notice to Proceed, within 10 days of the date of the Notice to
Proceed. A Notice to Proceed may be given at any time within 30 days after the Effective
Date of the Contract, unless otherwise stated in the Agreement. In no event, however, will the
Contract Times commence to run later than the 60th day after the day of Bid opening or the
30th day after the Effective Date of the Contract, whichever date is earlier, notwithstanding
any Notice to Proceed.
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4.02  Starting the Work

A. Contractor shall start to perform the Work on the date when the Contract Times commence to
run. No Work may be done at the Site prior to such date.

4.03  Reference Points

Contractor shall be respon51ble for laylng out the Work shall protect and preserve the
established reference points and property monuments, and shall make no changes or
relocations without the prior written approval of Owner. Contractor shall immediately report
to Engineer whenever any reference point or property monument is lost or destroyed or
requires relocation because of necessary changes in grades or locations, and shall be
responsible for the accurate replacement or relocation of such reference points or property
monuments by professionally qualified personnel.

4.04  Progress Schedule

A. Contractor shall adhere to the Progress Schedule established in accordance with
Paragraph 2.05 as it may be adjusted from time to time as provided below.

1. Contractor shall submit to Engineer for acceptance (to the extent indicated in
Paragraph 2.05) proposed adjustments in the Progress Schedule that will not result in
changing the Contract Times.

2. Proposed adjustments in the Progress Schedule that will change the Contract Times must
be submitted in accordance with the requirements of Article 11.

B. Contractor shall carry on the Work and adhere to the Progress Schedule during all disputes or
disagreements with Owner. Contractor shall not delay or postpone anyNe Work will-be
delayed-er-postpeneddue to or pending resolution of any disputes or disagreements, er-during
any-appeal-process;-except as-permitted-byParagraph16-04-er-as-Owner and Contractor may

otherwise agree in writing.

4.05  Delays in Contractor’s Progress

B. Contractor shall not be entitled to an adjustment in Contract Price or Contract Times for
delay, disruption, or interference caused by or within the control of Contractor. Delay,
disruption, and interference attributable to and within the control of a Subcontractor or
Supplier shall be deemed to be within the control of Contractor.

C. If Contractor’s performance or progress is delayed, disrupted, or interfered with by
unanticipated causes not the fault of and beyond the control of Owner;-Contractor; and those
for whieh-whom Contractor is they-are responsible, including but not limited to delays,
disruption or interference caused by Owner or Engineer, then Contractor shall be entitled to
an equitable adjustment in Contract Times_only. Such an adjustment will be Contractor’s sole
and exclusive remedy for the delays, disruption, and interference described in this paragraph.
Contractor shall not be entitled to adjustment in the Contract Time due to weather conditions.

EJCDC® C-700 - Copyright® 2018 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved.

GENERAL CONDITIONS OF THE CONSTRUCTION CONTRACT

007000 - 18
pw:\Provincetown T MA\0024P125.00\11000 Specifications and Procurement\MacMillan Pier Upgrades Repairs\DIV 00\00 70 00 General
Conditions 2018.docx



24P125.25

MacMillan Pier Safety Upgrades & Pier Repairs
Town of Provincetown

Causes of delay, disruption, or interference that may give rise to an adjustment in Contract
Times under this paragraph include but are not limited to the following:

1. Severe and unavoidable natural catastrophes such as fires, floods, epidemics, and
earthquakes;

2. Abnormal-weather-conditions:Intentionally omitted

3. Acts or failures to act of third-party utility owners or other third-party entities (other than
those third-party utility owners or other third-party entities performing other work at or
adjacent to the Site as arranged by or under contract with Owner, as contemplated in
Article 8); and

4. Acts of war or terrorism.

D. Contractor’s entitlement to an adjustment of Contract Times or Contract Price is limited as
follows:
1. Contractor’s entitlement to an adjustment of the Contract Times is conditioned on the

delay, disruption, or interference adversely affecting an activity on the critical path to
completion of the Work, as of the time of the delay, disruption, or interference, as shall
be demonstrated by Contractor to the satisfaction of Engineer.

Contractor shall not be entitled to an adjustment in Contract Price for any delay,
disruption, or interference, regardless of the cause-ifsuch-delay-is-coneurrent-with-a
delay-disruption-or-inte used-by-or-wi ks

5 t 5 O O

which-Contractoris-otherwise-entitled: For avoidance of doubt, Contractor shall not be
entitled to any increased costs or other damages due to disruption or interference with the
work, for performance of out-of-sequence work, for acceleration of the Work, or for any
extended or additional general conditions, which are expressly prohibited no matter the

cause of delay.

Adjustments of Contract Times or Contract Price are subject to the provisions of
Article 11.

E. Each Centracterrequest-or-Change Proposal seeking an increase in Contract Times or
Contract Price must be supplemented by supporting data that sets forth in detail the
following, and unless a different time period is expressly set forth in the Contract, be
submitted to Engineer and Owner within 14 days of the event giving rise to the Change

Proposal:

1. The circumstances that form the basis for the requested adjustment;

2. The date upon which each cause of delay, disruption, or interference began to affect the
progress of the Work;

3. The date upon which each cause of delay, disruption, or interference ceased to affect the
progress of the Work;

4. The number of days’ increase in Contract Times claimed as a consequence of each such
cause of delay, disruption, or interference; and

5. The impact on Contract Price, in accordance with the provisions of Paragraph 11.07.

Contractor shall also furnish such additional supporting documentation as Owner or Engineer
may require including, where appropriate, a revised progress schedule indicating all the
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activities affected by the delay, disruption, or interference, and an explanation of the effect of
the delay, disruption, or interference on the critical path to completion of the Work.

F. Delays, disruption, and interference to the performance or progress of the Work resulting
from the existence of a differing subsurface or physical condition, an Underground Facility
that was not shown or indicated by the Contract Documents, or not shown or indicated with
reasonable accuracy, and those resulting from Hazardous Environmental Conditions, are
governed by Article 5, together with the provisions of Paragraphs 4.05.D and 4.05.E.

G. Paragraph 8.03 addresses delays, disruption, and interference to the performance or progress
of the Work resulting from the performance of certain other work at or adjacent to the Site.

ARTICLE 5—SITE; SUBSURFACE AND PHYSICAL CONDITIONS; HAZARDOUS
ENVIRONMENTAL CONDITIONS

5.01 Intentionally OmittedAveailability-ofLands

5.02  Use of Site and Other Areas
A. Limitation on Use of Site and Other Areas

1. Contractor shall confine construction equipment, temporary construction facilities, the
storage of materials and equipment, and the operations of workers to the Site, adjacent
areas that Contractor has arranged to use through construction easements or otherwise,
and other adjacent areas permitted by Laws and Regulations, and shall not unreasonably
encumber the Site and such other adjacent areas with construction equipment or other
materials or equipment. Contractor shall assume full responsibility for (a) damage to the
Site; (b) damage to any such other adjacent areas used for Contractor’s operations;

(c) damage to any other adjacent land or areas, or to improvements, structures, utilities, or
similar facilities located at such adjacent lands or areas; and (d) for injuries and losses
sustained by the owners or occupants of any such land or areas; provided that such
damage or injuries result from the performance of the Work or from other actions or
conduct of the Contractor or those for which Contractor is responsible.

2. [Ifadamage or injury claim is made by the owner or occupant of any such land or area
because of the performance of the Work, or because of other actions or conduct of the
Contractor or those for which Contractor is responsible, Contractor shall (a) take
immediate corrective or remedial action as required by Paragraph 7.13, or otherwise;
(b) promptly attempt to settle the claim as to all parties through negotiations with such
owner or occupant, or otherwise resolve the claim by arbitration or other dispute
resolution proceeding, or in a court of competent jurisdiction; and, in addition to any
other remedies, (c) to the fullest extent permitted by Laws and Regulations, indemnify
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and hold harmless Owner and Engineer, and the officers, directors, members, partners,
employees, agents, consultants and subcontractors of each and any of them, from and
against any such claim, and against all costs, losses, and damages (including but not
limited to all fees and charges of engineers, architects, attorneys, and other professionals
and all court or arbitration or other dispute resolution costs) arising out of or relating to
any claim or action, legal or equitable, brought by any such owner or occupant against
Owner, Engineer, or any other party indemnified hereunder to the extent caused directly
or indirectly, in whole or in part by, or based upon, Contractor’s performance of the
Work, or because of other actions or conduct of the Contractor or those for which
Contractor is responsible.

B. Removal of Debris During Performance of the Work: During the progress of the Work the
Contractor shall keep the Site and other adjacent areas safe and free from accumulations of
waste materials, rubbish, and other debris. Removal and disposal of such waste materials,
rubbish, and other debris will conform to applicable Laws and Regulations.

C. Cleaning: Prior to Substantial Completion of the Work Contractor shall clean the Site and the
Work and make it safe and ready for utilization by Owner. At the completion of the Work
Contractor shall remove from the Site and adjacent areas all tools, appliances, construction
equipment and machinery, and surplus materials and shall restore to original condition all
property not designated for alteration by the Contract Documents.

D. Loading of Structures: Contractor shall not load nor permit any part of any structure to be
loaded in any manner that will endanger the structure, nor shall Contractor subject any part of
the Work or adjacent structures or land to stresses or pressures that will endanger them.

5.03  Subsurface and Physical Conditions
A. Reports and Drawings: The Supplementary Conditions may identify:

1. Those reports of explorations and tests of subsurface conditions at or adjacent to the Site
that contain Technical Data;

2. Those drawings of existing physical conditions at or adjacent to the Site, including those
drawings depicting existing surface or subsurface structures at or adjacent to the Site
(except Underground Facilities), that contain Technical Data; and

3. Technical Data contained in such reports and drawings.

B. Underground Facilities: Underground Facilities are shown or indicated on the Drawings,
pursuant to Paragraph 5.05, and not in the drawings referred to in Paragraph 5.03.A.
Information and data regarding the presence or location of Underground Facilities are not
intended to be categorized, identified, or defined as Technical Data.

C. Reliance by Contractor on Technical Data: Contractor may reasonably rely upon the
accuracy of the Technical Data expressly identified in the Supplementary Conditions with
respect to such reports and drawings;-but-such-reports-and-drawings-are-not-Contraet
Deeuments. If no such express identification has been made, then Contractor may reasonably
rely upon the accuracy of the Technical Data as defined in Paragraph 1.01.A.46.b.
Notwithstanding the foregoing, neither Owner nor Engineer guarantee or warrant the
accuracy of any Technical Data, and except as required by G.L. ¢.30, § 39N, Contractor shall
not be entitled to any adjustment to the Contract Price on account of any incompleteness or
inaccuracy of any Technical Data.

D. Limitations of Other Data and Documents:-Exeeptforsuchreliance-onTechnical Data;

Contractor may not rely upon or make any claim against Owner or Engineer, or any of their
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officers, directors, members, partners, employees, agents, consultants, or subcontractors, with
respect to:

L.

the completeness of such reports and drawings for Contractor’s purposes, including, but
not limited to, any aspects of the means, methods, techniques, sequences, and procedures
of construction to be employed by Contractor, and safety precautions and programs
incident thereto;

other data, interpretations, opinions, and information contained in such reports or shown
or indicated in such drawings;

the contents of other Site-related documents made available to Contractor, such as record
drawings from other projects at or adjacent to the Site, or Owner’s archival documents
concerning the Site; or

any Contractor interpretation of or conclusion drawn from any Technical Data or any
such other data, interpretations, opinions, or information.

5.04  Differing Subsurface or Physical Conditions

A. Notice by Contractor: If Contractor believes that any subsurface or physical condition that is
uncovered or revealed at the Site entitles it to an adjustment to the Contract Price, it:

then-Centraetor shall, promptly after becoming aware thereof and before further disturbing
the subsurface or physical conditions or performing any Work in connection therewith
(except in an emergency as required by Paragraph 7.15), notify Owner and Engineer in
writing about such condition
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and provide a Change Proposal. Contractor shall not further disturb such condition or perform
any Work in connection therewith (except with respect to an emergency) until receipt of a
written statement permitting Contractor to do so.

B. Engineer’s Review: After receipt of written notice as required by the preceding paragraph,
Engineer, in consultation with Owner, will promptly review the subsurface or physical

condltlon in questlon det&mm%whe%s&%eees&wﬁe%@*meﬁe—eb&am—addﬁeﬂa%

any addltlonal information from Contractor, mcludmg, for example any pertlnent cost or

schedule information from Contractor; prepare recommendations to Owner regarding the
Contraetor’sresumption-of-Work-in-conneetion-with-the-subsurface or physical condition in
question and the need for any change in the Drawings or Specifications; and advise Owner in
writing of Engineer’s findings, conclusions, and recommendations.

C. Owner’s Statement to Contractor Regarding Site Condition: After receipt of Engineer’s
written findings, conclusions, and recommendations, Owner shall issue a written statement to
Contractor (with a copy to Engineer) regarding the subsurface or physical condition in
question, addressing the resumption of Work in connection with such condition, indicating
whether any change in the Drawings or Specifications will be made, and adopting or rejecting
Engineer’s written findings, conclusions, and recommendations, in whole or in part. Owner’s
decision shall be final and binding on Contractor.

D. Early Resumption of Work: If at any time Engineer determines that Work in connection with
the subsurface or physical condition in question may resume prior to completion of
Engineer’s review or Owner’s issuance of its statement to Contractor, because the condition
in question has been adequately documented, and analyzed on a preliminary basis, then the
Engineer may, in consultation with Owner, atits-diseretion-instruct Contractor to resume such
Work, and if it does so, Contractor shall promptly comply.

E. Possible Price and Times Adjustments

1. Contractor shall be entitled to an equitable adjustment in Contract Price or Contract

Tlmes as follows%e%h&e*tea%ﬂ%&%%h&e*mt%e&eﬁ&d#ﬁemag%ub&&#&e&e%phyﬁea%

ong s C , ", ’ ’ O

a. For adjustment to the Contract Price, such adjustment shall be permitted only to the
extent such adjustment is requ1red by G L.c. 30 § 39NS&eh—eeﬁd+Heﬁ—ﬁ+us%-£aH
;and

c. Contractor’s entitlement to an adjustment of the Contract Times is subject to the
provisions of Paragraphs 4.05-D-and-4-05-E.

2. Contractor shall not be entitled to any adjustment in the Contract Price or Contract Times
with respect to a subsurface or physical condition if:

a. Contractor knew of the existence of such condition at the time Contractor made a
commitment to Owner with respect to Contract Price and Contract Times by the
submission of a Bid or becoming bound under a negotiated contract, or otherwise;
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b. The existence of such condition reasonably could have been discovered or revealed
as a result of any examination, investigation, exploration, test, or study of the Site
and contiguous areas expressly required by the Bidding Requirements or Contract
Documents to be conducted by or for Contractor prior to Contractor’s making such
commitment; or

c. Contractor failed to give the written notice required by Paragraph 5.04.A or to
comply with G.L. ¢.30, § 39N.

3. If Owner and Contractor agree regarding Contractor’s entitlement to and the amount or
extent of any adjustment in the Contract Price or Contract Times, then any such
adjustment will be set forth in a Change Order.

F. Underground Facilities; Hazardous Environmental Conditions: Paragraph 5.05 governs
rights and responsibilities regarding the presence or location of Underground Facilities.
Paragraph 5.06 governs rights and responsibilities regarding Hazardous Environmental
Conditions. The provisions of Paragraphs 5.03 and 5.04 are not applicable to the presence or
location of Underground Facilities, or to Hazardous Environmental Conditions, except to the
extent expressly set forth in Paragraph 5.05 and Paragraph 5.06, respectively.

5.05  Underground Facilities

A. Contractor’s Responsibilities: Unless it is otherwise expressly provided in the Supplementary
Conditions, the cost of all of the following are included in the Contract Price, and Contractor
shall have full responsibility for:

1. reviewing and checking all information and data regarding existing Underground
Facilities at the Site;

2. complying with applicable state and local utility damage prevention Laws and
Regulations;

3. verifying the actual location of those Underground Facilities shown or indicated in the
Contract Documents as being within the area affected by the Work, by exposing such
Underground Facilities during the course of construction;

4. coordination of the Work with the owners (including Owner) of such Underground
Facilities, during construction; and

5. the safety and protection of all existing Underground Facilities at the Site, and repairing
any damage thereto resulting from the Work.

B. Notice by Contractor: If Contractor believes that an Underground Facility that is uncovered
or revealed at the Site was not shown or indicated on the Drawings, or was not shown or
indicated on the Drawings with reasonable accuracy, then Contractor shall, promptly after
becoming aware thereof and before further disturbing conditions affected thereby or
performing any Work in connection therewith (except in an emergency as required by
Paragraph 7.15), notify Owner and Engineer in writing regarding such Underground Facility
and the procedure set forth in Paragraph 5.04 shall apply.
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During-sueh-time;-Contractor shall be responsible for the safety and protection of such
Underground Facility.
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4—The information and data shown or indicated on the Drawings with respect to existing
Underground Facilities at the Site is based on information and data (a) furnished by the
owners of such Underground Facilities, or by others, (b) obtained from available records, or
(c) gathered in an investigation conducted in accordance with the current edition of ASCE 38,
Standard Guideline for the Collection and Depiction of Existing Subsurface Utility Data, by
the American Society of Civil Engineers. If such information or data is incorrect or
incomplete, Contractor’s remedies are limited to those set forth in this Paragraph 5.05.F.

5.06 Hazardous Environmental Conditions at Site
A. Reports and Drawings: The Supplementary Conditions may identify:

1. those reports known to Owner relating to Hazardous Environmental Conditions that have
been identified at or adjacent to the Site;

2. drawings known to Owner relating to Hazardous Environmental Conditions that have
been identified at or adjacent to the Site; and

3. Technical Data contained in such reports and drawings.

B. Reliance by Contractor on Technical Data Authorized: Contractor may rely upon the

C. Contractor shall not be responsible for removing or remediating any Hazardous
Environmental Condition not created by Contractor but encountered, uncovered, or revealed
at the Site unless such removal or remediation is expressly identified in the Contract
Documents to be within the scope of the Work, or unless Contractor negligently caused a
release of, or otherwise negligently exacerbated, the Hazardous Environmental Condition.

D. Contractor shall be responsible for controlling, containing, and duly removing all
Constituents of Concern brought to the Site by Contractor, Subcontractors, Suppliers, or
anyone else for whom Contractor is responsible, and for any associated costs; and for the
costs of removing and remediating any Hazardous Environmental Condition created by the
presence of any such Constituents of Concern.

E. If Contractor encounters, uncovers, or reveals a Hazardous Environmental Condition whose
removal or remediation is not expressly identified in the Contract Documents as being within
the scope of the Work, or if Contractor or anyone for whom Contractor is responsible creates
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a Hazardous Environmental Condition, then Contractor shall immediately: (1) secure or
otherwise isolate such condition; (2) stop all Work in connection with such condition and in
any area affected thereby (except in an emergency as required by Paragraph 7.15); and

(3) notify Owner and Engineer (and promptly thereafter confirm such notice in writing).
Owner shall promptly consult with Engineer concerning the necessity for Owner to retain a
qualified expert to evaluate such condition or take corrective action, if any. Promptly after
consulting with Engineer, Owner shall take such actions as are-Owner deems necessary to
permit-Owner-to-timely-obtain-required-permits-and provide Contractor the written notice
required by Paragraph 5.06.F. If Contractor or anyone for whom Contractor is responsible
created the Hazardous Environmental Condition in question, Contractor shall remove and
remediate the Hazardous Environmental Condition forthwith upon written demand from the
Owner or, at Owner’s discretion, thea-Owner may remove and remediate the Hazardous
Environmental Condition; and impose a set-off against payments otherwise due Contractor to
account for the associated costs.

Contractor shall not resume Work in connection with such Hazardous Environmental
Condition or in any affected area until after Owner has ebtained-any-required-permits-related
thereto;-and-delivered written notice to Contractor either (1) specifying that such condition
and any affected area is er-has-beenrendereddeemed safe for the resumption of Work, or

(2) specifying any special conditions under which such Work may be resumed safely.

If Owner and Contractor cannot agree as to entitlement to or on the ameunt-er-extent, if any,
of any adjustment in CentractPriee-er-Contract Times, as a result of such Work stoppage,
such special conditions under which Work is agreed to be resumed by Contractor, or any
costs or expenses incurred in response to the Hazardous Environmental Condition, then
within 30-14 days of Owner’s written notice regarding the resumption of Work, Contractor

may-shall submit a Change Proposal;-er-Ownermay-impese-a-set-off. Entitlement to any such
adjustment is subject to the provisions of Paragraphs 4.05-D;-4-05-E,1H-0%and-1H-08.

If, after receipt of such written notice, Contractor does not agree to resume such Work based
on a reasonable belief it is unsafe, or does not agree to resume such Work under such special
conditions, then Owner may order the portion of the Work that is in the area affected by such
condition to be deleted from the Work, following the contractual change procedures in
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Article 11. Owner may have such deleted portion of the Work performed by Owner’s own
forces or others in accordance with Article 8.

that-individual’s-orentity’s-own-negligence-Contractor shall not be entitled to an adjustment
to the Contract Price due to the presence of a Hazardous Environmental Condition except to
the extent required by G.L. ¢.30, § 39N.

o o1
O
9

J. To the fullest extent permitted by Laws and Regulations, Contractor shall indemnify and hold
harmless Owner and Engineer, and the officers, directors, members, partners, employees,
agents, consultants, and subcontractors of each and any of them, from and against all claims,
costs, losses, and damages (including but not limited to all fees and charges of engineers,
architects, attorneys, and other professionals and all court or arbitration or other dispute
resolution costs) arising out of or relating to the failure to control, contain, or remove a
Constituent of Concern brought to the Site by Contractor or by anyone for whom Contractor
is responsible, or to a Hazardous Environmental Condition created, or negligently released or
exacerbated, by Contractor or by anyone for whom Contractor is responsible. Nothing in this
Paragraph 5.06.J obligates Contractor to indemnify any individual or entity from and against
the consequences of that individual’s or entity’s own negligence.

ARTICLE 6—BONDS AND INSURANCE

6.01 Performance, Payment, and Other Bonds

A. Contractor shall furnish a performance bond and a payment bond, each in an amount at least
equal to the Contract Price, as security for the faithful performance and payment of
Contractor’s obligations under the Contract. These bonds must remain in effect until one year
after the date when final payment becomes due or until completion of the correction period
specified in Paragraph 15.08, whichever is later, except as provided otherwise by Laws or
Regulations, the terms of a prescribed bond form, the Supplementary Conditions, or other
provisions of the Contract.

B. Contractor shall also furnish such other bonds (if any) as are required by the Supplementary
Conditions or other provisions of the Contract.

C. All bonds must be in the form included in the Bidding Peeuments-Requirements or otherwise
specified by Owner prior to execution of the Contract, except as provided otherwise by Laws
or Regulations, and must be issued and signed by a surety named in “Companies Holding
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6.02

Certificates of Authority as Acceptable Sureties on Federal Bonds and as Acceptable
Reinsuring Companies” as published in Department Circular 570 (as amended and
supplemented) by the Bureau of the Fiscal Service, U.S. Department of the Treasury. A bond
signed by an agent or attorney-in-fact must be accompanied by a certified copy of that
individual’s authority to bind the surety. The evidence of authority must show that it is
effective on the date the agent or attorney-in-fact signed the accompanying bond.

Contractor shall obtain the required bonds from surety companies that are duly licensed or
authorized, in the state or jurisdiction in which the Project is located, to issue bonds in the
required amounts.

If the surety on a bond furnished by Contractor is declared bankrupt or becomes insolvent, or
the surety ceases to meet the requirements above, then Contractor shall promptly notify
Owner and Engineer in writing and shall, within 20 days after the event giving rise to such
notification, provide another bond and surety, both of which must comply with the bond and
surety requirements above.

If Contractor has failed to obtain a required bond, Owner may exclude the Contractor from
the Site and exercise Owner’s termination rights under Article 16.

Upon request to Owner from any Subcontractor, Supplier, or other person or entity claiming
to have furnished labor, services, materials, or equipment used in the performance of the
Work, Owner shall provide a copy of the payment bond to such person or entity.

Upon request to Contractor from any Subcontractor, Supplier, or other person or entity
claiming to have furnished labor, services, materials, or equipment used in the performance
of the Work, Contractor shall provide a copy of the payment bond to such person or entity.

Insurance—General Provisions

A. Ownerand-Contractor shall obtain and maintain insurance as required in this article and in

B.

the Supplementary Conditions.

All insurance required by the Contract to be purchased and maintained by Owner-or
Contractor shall be obtained from insurance companies that are duly licensed or authorized in
the state or jurisdiction in which the Project is located to issue insurance policies for the
required limits and coverages. Unless a different standard is indicated in the Supplementary
Conditions, all companies that provide insurance policies required under this Contract shall
have an A.M. Best rating of A-VII or better.

Alternative forms of insurance coverage, including but not limited to self-insurance and
“Occupational Accident and Excess Employer’s Indemnity Policies,” are not sufficient to
meet the insurance requirements of this Contract, unless expressly allowed in the
Supplementary Conditions.

Contractor shall deliver to Owner, with copies to each additional insured identified in the
Contract, certificates of insurance and endorsements establishing that Contractor has obtained
and is maintaining the policies and coverages required by the Contract. Upon request by
Owner or any other insured, Contractor shall also furnish other evidence of such required
insurance, including but not limited to copies of policies, documentation of applicable self-
insured retentions (if allowed) and deductibles, full disclosure of all relevant exclusions, and
evidence of insurance required to be purchased and maintained by Subcontractors or
Suppliers. In any documentation furnished under this provision, Contractor, Subcontractors,
and Suppliers may block out (redact) (1) any confidential premium or pricing information and
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(2) any wording specific to a project or jurisdiction other than those applicable to this
Contract.

CentraetIntentionally omitted
F. Failure of Owner er-Centractorto demand such certificates or other evidence of the ether

party’sContractor’s full compliance with these insurance requirements, or failure of Owner o

Ceontraetor-to identify a deficiency in compliance from the evidence provided, will not be

construed as a waiver of the etherparty sContractor’s obligation to obtain and maintain such
insurance.

G. In addition to the liability insurance required to be provided by Contractor, the Owner, at
Owner’s option, may purchase and maintain Owner’s own liability insurance. Owner’s
liability policies, if any, operate separately and independently from policies required to be
provided by Contractor, and Contractor cannot rely upon Owner’s liability policies for any of
Contractor’s obligations to the Owner, Engineer, or third parties.

H. Contractor shall require:

1. Subcontractors to purchase and maintain worker’s compensation, commercial general
liability, and other insurance that is appropriate for their participation in the Project, and
to name as additional insureds Owner and Engineer (and any other individuals or entities
identified in the Supplementary Conditions as additional insureds on Contractor’s
liability policies) on each Subcontractor’s commercial general liability insurance policy;
and

2. Suppliers to purchase and maintain insurance that is appropriate for their participation in
the Project.

I.  If eitherpartyContractor does not purchase or maintain the insurance required of such party
by the Contract, sueh-partyit shall notify the other party in writing of such failure to purchase
prior to the start of the Work, or of such failure to maintain prior to any change in the
required coverage.

J.  If Contractor has failed to obtain and maintain required insurance, Contractor’s entitlement to
enter or remain at the Site will end immediately, and Owner may impose an appropriate set-
off against payment for any associated costs (including but not limited to the cost of
purchasing necessary insurance coverage), and exercise Owner’s termination rights under
Article 16.

K. Without prejudice to any other right or remedy, if a-partyContractor has failed to obtain
required insurance, the etherpartyOwner may elect (but is in no way obligated) to obtain
equivalent insurance to protect such etherpartysits interests at the expense of the party
Contractor who was required to provide such coverage, and the Contract Price will be
adjusted accordingly.
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L. Owner does not represent that insurance coverage and limits established in this Contract
necessarily will be adequate to protect Contractor or Contractor’s interests. Contractor is
responsible for determining whether such coverage and limits are adequate to protect its
interests, and for obtaining and maintaining any additional insurance that Contractor deems
necessary.

M. The insurance and insurance limits required herein will not be deemed as a limitation on
Contractor’s liability, or that of its Subcontractors or Suppliers, under the indemnities granted
to Owner and other individuals and entities in the Contract or otherwise.

N. All the policies of insurance required to be purchased and maintained under this Contract will
contain a provision or endorsement that the coverage afforded will not be canceled, or
renewal refused, until at least 10 days prior written notice has been given to the purchasing
policyholder. Within three days of receipt of any such written notice, the purchasing
policyholder shall provide a copy of the notice to each other insured and Engineer.

6.03 Contractor’s Insurance

A. Required Insurance: Contractor shall purchase and maintain Worker’s Compensation,
Commercial General Liability, and other insurance pursuant to the specific requirements of
the Supplementary Conditions.

B. General Provisions: The policies of insurance required by this Paragraph 6.03 as
supplemented must:

1. include at least the specific coverages required;

2. be written for not less than the limits provided, or those required by Laws or Regulations,
whichever is greater;

3. remain in effect at least until the Work is complete (as set forth in Paragraph 15.06.D),
and longer if expressly required elsewhere in this Contract, and at all times thereafter
when Contractor may be correcting, removing, or replacing defective Work as a warranty
or correction obligation, or otherwise, or returning to the Site to conduct other tasks
arising from the Contract;

4. apply with respect to the performance of the Work, whether such performance is by
Contractor, any Subcontractor or Supplier, or by anyone directly or indirectly employed
by any of them to perform any of the Work, or by anyone for whose acts any of them
may be liable; and

5. include all necessary endorsements to support the stated requirements.

C. Additional Insureds: The Contractor’s commercial general liability, automobile liability,
employer’s liability, umbrella or excess, pollution liability, and unmanned aerial vehicle
liability policies, if required by this Contract, must:

1. include and list as additional insureds Owner and Engineer, and any individuals or
entities identified as additional insureds in the Supplementary Conditions;

2. include coverage for the respective officers, directors, members, partners, employees, and
consultants of all such additional insureds;

3. afford primary coverage to these additional insureds for all claims covered thereby
(including as applicable those arising from both ongoing and completed operations);

4. not seek contribution from insurance maintained by the additional insured; and

EJCDC® C-700 - Copyright® 2018 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved.

GENERAL CONDITIONS OF THE CONSTRUCTION CONTRACT

007000 -31
pw:\Provincetown T MA\0024P125.00\11000 Specifications and Procurement\MacMillan Pier Upgrades Repairs\DIV 00\00 70 00 General
Conditions 2018.docx



MacMillan Pier Safety Upgrades & Pier Repairs
24P125.25 Town of Provincetown

5. asto commercial general liability insurance, apply to additional insureds with respect to
liability caused in whole or in part by Contractor’s acts or omissions, or the acts and
omissions of those working on Contractor’s behalf, in the performance of Contractor’s
operations.

6.04  Builder’s Risk and Other Properly Insurance

A. Builder’s Risk: Bn -tk g ps-Contractor shall
purchase and maintain bullder s r1sk insurance upon the Work on a completed value basis, in
the amount of the Work’s full insurable replacement cost (subject to such deductible amounts
as may be provided in the Supplementary Conditions or required by Laws and Regulations).
The specific requirements applicable to the builder’s risk insurance are set forth in the
Supplementary Conditions.

Paragraph15-06-D-Intentionally omitted

C. Property Insurance for Substantially Complete Facilities: PrempthyaAfter Owner agrees in

writing that Contractor has achieved Substantial Completion, and-before-actual-oceupaney-or

&s&ef—%h%mbs%aﬂﬁal-l-yheem-pleteé—W%OWﬂer will obtaln property insurance for such
substantlally completed Work

w&h—th&t—feq&&eé—fef—%h%bm}éer—s—ﬂskms&mﬂee The bullder ] I'lSk insurance malntalned by

Contractor may terminate only upon written confirmation from Owner of Owner’s
procurement of such property insurance.

D. Partial Occupancy or Use by Owner: If Owner will occupy or use a portion or portions of the
Work prior to Substantial Completion of all the Work, as provided in Paragraph 15.04, then
Owner will so notify (direetlyifitis-the-purchaserof the-builder’sriskpoliey;or through
Contractor), who will provide advance notice of such occupancy or use to the builder’s risk
insurer, and obtain an endorsement consenting to the continuation of coverage prior to
commencing such partial occupancy or use.

E. [Insurance of Other Property,; Additional Insurance: If the express insurance provisions of the
Contract do not require or address the insurance of a property item or interest, then the entity
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or individual owning such property item will be responsible for insuring it. If Contractor
elects to obtain other special insurance to be included in or supplement the builder’s risk or
property insurance policies provided under this Paragraph 6.04, it may do so at Contractor’s
expense.

6.05  Property Losses; Subrogation

A. The builder’s risk insurance policy purchased and maintained in accordance with
Paragraph 6.04 (or an installation floater policy if authorized by the Supplementary
Conditions), will contain provisions to the effect that in the event of payment of any loss or
damage the insurer will have no rights of recovery against any insureds thereunder, or against
Engineer or its consultants, or their officers, directors, members, partners, employees, agents,
consultants, or subcontractors.

1.

Owner and Contractor waive all rights against each other and the respective officers,
directors, members, partners, employees, agents, consultants, and subcontractors of each
and any of them, for all losses and damages caused by, arising out of, or resulting from
any of the perils, risks, or causes of loss covered by such policyies, and-any-other
property-insturance-applicable-to-the-Werkbut only to the extent of the insurance proceeds
paid to the Owner or Contractor, as applicable, on account of such losses and damages,
and not otherwise; and, in addition, to the extent of proceeds so paid, waive all such
rights against Engineer, its consultants, all individuals or entities identified in the
Supplementary Conditions as builder’s risk or installation floater insureds, and the
officers, directors, members, partners, employees, agents, consultants, and subcontractors
of each and any of them, under such policies for losses and damages so caused.

None of the above waivers extends to the rights that any party making such waiver may
have to the proceeds of insurance held by Owner or Contractor as trustee or fiduciary, or
otherwise payable under any policy so issued.

Intentionally omitted.Asy
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D. Contractor shall be responsible for assuring that each Subcontract contains provisions
whereby the Subcontractor waives all rights against Owner, Contractor, all individuals or
entities identified in the Supplementary Conditions as insureds, the Engineer and its
consultants, and the officers, directors, members, partners, employees, agents, consultants,
and subcontractors of each and any of them, for all losses and damages caused by, arising out
of, relating to, or resulting from fire or other peril, risk, or cause of loss covered by builder’s
risk insurance, installation floater, and any other property insurance applicable to the Work.

6.06  Receipt and Application of Property Insurance Proceeds

A. Any insured loss under the builder’s risk and other policies of property insurance required by
Paragraph 6.04 will be adjusted and settled with the named insured that purchased the policy.
Such named insured shall act as fiduciary for the other insureds, and give notice to such other
insureds that adjustment and settlement of a claim is in progress. Any other insured may state
its position regarding a claim for insured loss in writing within 15 days after notice of such
claim.

B. Proceeds for such insured losses may be made payable by the insurer either jointly to multiple
insureds, or to the named insured that purchased the policy in its own right and as fiduciary
for other insureds, subject to the requirements of any applicable mortgage clause. A named
insured receiving insurance proceeds under the builder’s risk and other policies of insurance
required by Paragraph 6.04 shall maintain such proceeds in a segregated account, and
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distribute such proceeds in accordance with such agreement as the parties in interest may
reach, or as otherwise required under the dispute resolution provisions of this Contract or
applicable Laws and Regulations.
C. Ifno other special agreement is reached with Owner, Contractor shall promptly repair or
replace the-all damaged Work, using allocated insurance proceeds.
D. Notwithstanding anything to the contrary in this Article 6, the existence of insurance shall not

limit in any way Owner’s right to withhold from Contractor the fair value of Owner’s claims
in accordance with G.L. ¢.30, §39G/K. nor be a basis for Contractor to forego or delay
correcting defective Work or repairing or replacing damaged Work.

ARTICLE 7—CONTRACTOR’S RESPONSIBILITIES

7.01

7.02

7.03

Contractor’s Means and Methods of Construction

A.

B.

Contractor shall be solely responsible for the means, methods, techniques, sequences, and
procedures of construction.

If the Contract Documents note, or Contractor determines, that professional engineering or
other design services are needed to carry out Contractor’s responsibilities for construction
means, methods, techniques, sequences, and procedures, or for Site safety, then Contractor
shall cause such services to be provided by a properly licensed design professional, at
Contractor’s expense. Such services are not Owner-delegated professional design services
under this Contract, and neither Owner nor Engineer has any responsibility with respect to
(1) Contractor’s determination of the need for such services, (2) the qualifications or
licensing of the design professionals retained or employed by Contractor, (3) the performance
of such services, or (4) any errors, omissions, or defects in such services.

Supervision and Superintendence

A.

Contractor shall supervise, inspect, and direct the Work competently and efficiently, devoting
such attention thereto and applying such skills and expertise as may be necessary to perform
the Work in accordance with the Contract Documents.

At all times during the progress of the Work, Contractor shall assign a competent resident
superintendent who will not be replaced without written notice to Owner and Engineer except
under extraordinary circumstances.

Labor; Working Hours

A.

Contractor shall provide competent, suitably qualified personnel to survey and lay out the
Work and perform construction as required by the Contract Documents. Contractor shall
maintain good discipline and order at the Site.

Contractor shall be fully responsible to Owner and Engineer for all acts and omissions of
Contractor’s employees; of Suppliers and Subcontractors, and their employees; and of any
other individuals or entities performing or furnishing any of the Work, just as Contractor is
responsible for Contractor’s own acts and omissions.

Except as otherwise required for the safety or protection of persons or the Work or property
at the Site or adjacent thereto, and except as otherwise stated in the Contract Documents, all
Work at the Site will be performed during regular working hours, Monday through Friday.
Contractor will not perform Work on a Saturday, Sunday, or any legal holiday. Contractor
may perform Work outside regular working hours or on Saturdays, Sundays, or legal holidays
only with Owner’s written consent, which will not be unreasonably withheld.
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7.04  Services, Materials, and Equipment

A. Unless otherwise specified in the Contract Documents, Contractor shall provide and assume
full responsibility for all services, materials, equipment, labor, transportation, construction
equipment and machinery, tools, appliances, fuel, power, light, heat, telephone, water,
sanitary facilities, temporary facilities, and all other facilities and incidentals necessary for
the performance, testing, start up, and completion of the Work, whether or not such items are
specifically called for in the Contract Documents.

B. All materials and equipment incorporated into the Work must be new, of recent manufacture
defect-free and of good quality, except as otherwise provided in the Contract Documents. All
special warranties and guarantees required by the Specifications will expressly run to the
benefit of Owner. If required by Engineer, Contractor shall furnish satisfactory evidence
(including reports of required tests) as to the source, kind, and quality of materials and
equipment,

C. All materials and equipment must be stored, applied, installed, connected, erected, protected,
used, cleaned, and conditioned in accordance with instructions of the applicable Supplier,
except as otherwise may be provided in the Contract Documents.

7.05  “Or Equals”

A. Contractor’s Request;, Governing Criteria: Whenever an item of equipment or material is
specified or described in the Contract Documents by using the names of one or more
proprietary items or specific Suppliers, the Contract Price has been based upon Contractor
furnishing such item as specified. The specification or description of such an item is intended
to establish the type, function, appearance, and quality required. Unless the specification or
description contains or is followed by words reading that no like, equivalent, or “or equal”
item is permitted, Contractor may request that Engineer authorize the use of other items of
equipment or material, or items from other proposed Suppliers, under the circumstances
described below.

1. An item shall be considered equal to the item so named or described if; in the opinion of

the Engineer, in consultation with Owner: (1) it is at least equal in quality, durabilit

appearance, strength and design, (2) it will perform at least equally the function imposed
by the general design for the public work being contracted for or the material being
purchased, and (3) it conforms substantially, even with deviations, to the detailed
requirements for the item in the said specifications. For each item of material the
specifications shall provide for either a minimum of three named brands of material or a
description of material which can be met by a minimum of three manufacturers or
producers, and for the equal of any one of said name or described materials. H-Engineer-in
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ba. Contractor certifies that, if the proposed item is approved and incorporated into the
Work:

1) there will be no increase in cost to the Owner or increase in Contract Times; and

2) theitem (1) is at least equal in quality, durability, appearance, strength and
design, (2) will perform at least equally the function imposed by the general
design for the public work being contracted for or the material being purchased,
and (3) conforms substantially, even with deviations, to the detailed requirements

for the item 1n the sald spec1ﬁcat10ns%h%&em—wa+eeﬂfefm-subs%aﬁﬁal%y—%e—%he

Contractor’s Expense: Contractor shall provide all data in support of any proposed “or equal”
item at Contractor’s expense.

Engineer’s Evaluation and Determination: Engineer will be allowed a reasonable time to
evaluate each “or-equal” request. Engineer may require Contractor to furnish additional data
about the proposed “or-equal” item. Engineer will be the sole judge of acceptability. No “or
equal” item will be ordered, furnished, installed, or utilized until Engineer’s review is
complete and Engineer, in consultation with Owner, determines that the proposed item is an
“or-equal,” which will be evidenced by an approved Shop Drawing or other written
communication. Engineer will advise Contractor in writing of any negative determination.

Effect of Engineer’s Determination: Neither approval nor denial of an “or-equal” request will
result in any ehange-increase in Contract Price. The Engineer’s denial of an “or-equal”

request will be final and binding on Contractor;-and-may-net-be-reversed-through-an-appeal
| . F the.C .
Treatment as a Substitution Request: If Engineer determines that an item of equipment or

material proposed by Contractor does not qualify as an “or-equal” item, Contractor may
request that Engineer consider the item a proposed substitute pursuant to Paragraph 7.06.

7.06  Substitutes

A. Contractor’s Request; Governing Criteria: Unless the specification or description of an item

of equipment or material required to be furnished under the Contract Documents contains or
is followed by words reading that no substitution is permitted, Contractor may request that
Engineer authorize the use of other items of equipment or material under the circumstances
described below. To the extent possible such requests must be made before commencement
of related construction at the Site.

1. Contractor shall submit sufficient information as provided below to allow Engineer to
determine if the item of material or equipment proposed is functionally equivalent to that
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named and an acceptable substitute therefor. Engineer will not accept requests for review
of proposed substitute items of equipment or material from anyone other than Contractor.

2. The requirements for review by Engineer will be as set forth in Paragraph 7.06.B, as
supplemented by the Specifications, and as Engineer may decide is appropriate under the
circumstances.

3. Contractor shall, in the form of a Change Proposal, make written application to Engineer
for review of a proposed substitute item of equipment or material that Contractor seeks to
furnish or use. The application:

a. will certify that the proposed substitute item will:

1) perform adequately the functions and achieve the results called for by the general
design;

2) be similar in substance to the item specified; and
3) be suited to the same use as the item specified.

b. will state:

1) the extent, if any, to which the use of the proposed substitute item will necessitate
a change in Contract Times;

2) whether use of the proposed substitute item in the Work will require a change in
any of the Contract Documents (or in the provisions of any other direct contract
with Owner for other work on the Project) to adapt the design to the proposed
substitute item; and

3) whether incorporation or use of the proposed substitute item in connection with
the Work is subject to payment of any license fee or royalty.

c. will identify:
1) all variations of the proposed substitute item from the item specified; and
2) available engineering, sales, maintenance, repair, and replacement services.

d. will contain an itemized estimate of all costs or credits that will result directly or
indirectly from use of such substitute item, including but not limited to changes in
Contract Price, shared savings, costs of redesign, and claims of other contractors
affected by any resulting change.

B. Engineer’s Evaluation and Determination: Engineer will be allowed a reasonable time to
evaluate each substitute request, and to obtain comments and any direction from Owner.
Engineer may require Contractor to furnish additional data about the proposed substitute
item. Engineer will be the sole judge of acceptability. No substitute will be ordered,
furnished, installed, or utilized until Engineer’s review is complete and, in consultation with
Owner, Engineer determines that the proposed item is an acceptable substitute. Engineer’s
determination will be evidenced by a Field Order or a proposed Change Order accounting for
the substitution itself and all related impacts, including changes in Contract Price or Contract
Times. Engineer will advise Contractor in writing of any negative determination.

C. Special Guarantee: Owner may require Contractor to furnish at Contractor’s expense a
special performance guarantee or other surety with respect to any substitute.

D. Reimbursement of Engineer’s Cost. Engineer will record Engineer’s costs in evaluating a
substitute proposed or submitted by Contractor. Whether or not Engineer approves a
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7.07

substitute so proposed or submitted by Contractor, Contractor shall reimburse Owner for the
reasonable charges of Engineer for evaluating each such proposed substitute. Contractor shall
also reimburse Owner for the reasonable charges of Engineer for making changes in the
Contract Documents (or in the provisions of any other direct contract with Owner) resulting
from the acceptance of each proposed substitute. Such amounts may be withheld by Owner
from amounts payable to Contractor.

Contractor’s Expense: Contractor shall provide all data in support of any proposed substitute
at Contractor’s expense.

Effect of Engineer’s Determination: If Engineer, in consultation with Owner, approves the
substitution request, Contractor shall execute the proposed Change Order and proceed with
the substitution. The Engineer’s denial of a Change Proposal for a substitution request will be
final and binding, and may not be reversed through an appeal under any provision of the
Contract.-Cen et imbursem i

Concerning Subcontractors and Suppliers

A.

Contractor may retain Subcontractors and Suppliers for the performance of parts of the Work.
Such Subcontractors and Suppliers must be acceptable to Owner. The Contractor’s retention
of a Subcontractor or Supplier for the performance of parts of the Work will not relieve
Contractor’s obligation to Owner to perform and complete the Work in accordance with the
Contract Documents.

Contractor shall retain specific Subcontractors and Suppliers for the performance of
designated parts of the Work if required by the Contract to do so.

Subsequent to the submittal of Contractor’s Bid or final negotiation of the terms of the
Contract, Owner may not require Contractor to retain any Subcontractor or Supplier to
furnish or perform any of the Work against which Contractor has reasonable objection.

Prior to entry into any binding subcontract or purchase order, Contractor shall submit to
Owner the identity of the proposed Subcontractor or Supplier (unless Owner has already
deemed such proposed Subcontractor or Supplier acceptable during the bidding process or
otherwise). Such proposed Subcontractor or Supplier shall be deemed acceptable to Owner
unless Owner raises a substantive, reasonable objection within 5 days.

Owner may require the replacement of any Subcontractor or Supplier. Owner also may
require Contractor to retain specific replacements; provided, however, that Owner may not
require a replacement to which Contractor has a reasonable objection. If Contractor has
submitted the identity of certain Subcontractors or Suppliers for acceptance by Owner, and
Owner has accepted it (either in writing or by failing to make written objection thereto), then
Owner may subsequently revoke the acceptance of any such Subcontractor or Supplier so
identified solely on the basis of substantive, reasonable objection after due investigation.
Contractor shall submit an acceptable replacement for the rejected Subcontractor or Supplier.

If Owner requires the replacement of any Subcontractor or Supplier retained by Contractor to
perform any part of the Work, then Contractor shall be entitled to an adjustment in Contract
Price or Contract Times, with respect to the replacement; and Contractor shall initiate a
Change Proposal for such adjustment within 36-14 days of Owner’s requirement of
replacement.
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G. No acceptance by Owner of any such Subcontractor or Supplier, whether initially or as a
replacement, will constitute a waiver of the right of Owner to the completion of the Work in
accordance with the Contract Documents.

H. On a monthly basis, Contractor shall submit to Engineer a complete list of all Subcontractors
and Suppliers having a direct contract with Contractor, and of all other Subcontractors and
Suppliers known to Contractor at the time of submittal.

I.  Contractor shall be solely responsible for scheduling and coordinating the work of
Subcontractors and Suppliers.

J. The divisions and sections of the Specifications and the identifications of any Drawings do
not control Contractor in dividing the Work among Subcontractors or Suppliers, or in
delineating the Work to be performed by any specific trade.

K. All Work performed for Contractor by a Subcontractor or Supplier must be pursuant to an
appropriate contractual agreement that specifically binds the Subcontractor or Supplier to the
applicable terms and conditions of the Contract for the benefit of Owner and Engineer.

L. Owner may furnish to any Subcontractor or Supplier, to the extent practicable, information
about amounts paid to Contractor for Work performed for Contractor by the Subcontractor or
Supplier.

M. Contractor shall restrict all Subcontractors and Suppliers from communicating with Engineer
or Owner, except through Contractor or in case of an emergency, or as otherwise expressly
allowed in this Contract.

N. Notwithstanding the foregoing or anything to the contrary in the Contract, neither the
approval or lack of approval by Owner of any subcontractor shall constitute approval of a
subcontractor for purposes of G.L. ¢.30, § 39F.

7.08  Patent Fees and Royalties

A. Contractor shall pay all license fees and royalties and assume all costs incident to the use in
the performance of the Work or the incorporation in the Work of any invention, design,
process, product, or device which is the subject of patent rights or copyrights held by others.
If an invention, design, process, product, or device is specified in the Contract Documents for
use in the performance of the Work and if, to the actual knowledge of Owner or Engineer, its
use is subject to patent rights or copyrights calling for the payment of any license fee or
royalty to others, the existence of such rights will be disclosed in the Contract Documents.

C. To the fullest extent permitted by Laws and Regulations, in addition to any other rights and
remedies available to Owner, Contractor shall indemnify and hold harmless Owner and
Engineer, and the officers, directors, members, partners, employees, agents, consultants and
subcontractors of each and any of them, from and against all claims, costs, losses, and
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7.09

7.10

7.11

7.12

damages (including but not limited to all fees and charges of engineers, architects, attorneys,
and other professionals and all court or arbitration or other dispute resolution costs) arising
out of or relating to any infringement of patent rights or copyrights incident to the use in the
performance of the Work or resulting from the incorporation in the Work of any invention,
design, process, product, or device not specified in the Contract Documents.

Permits

A.

Unless otherwise provided in the Contract Documents, Contractor shall obtain and pay for all
construction permits, licenses, and certificates of occupancy. Owner shall assist Contractor,
when necessary, in obtaining such permits and licenses. Contractor shall pay all
governmental charges and inspection fees necessary for the prosecution of the Work which
are applicable at the time of the submission of Contractor’s Bid (or when Contractor became
bound under a negotiated contract). Owner shall pay all charges of utility owners for
connections for providing permanent service to the Work.

Taxes

A.

Contractor shall pay all sales, consumer, use, and other similar taxes required to be paid by
Contractor in accordance with the Laws and Regulations of the place of the Project which are
applicable during the performance of the Work.

Laws and Regulations

A.

Contractor shall give all notices required by and shall comply with all Laws and Regulations
applicable to the performance of the Work. Neither Owner nor Engineer shall be responsible
for monitoring Contractor’s compliance with any Laws or Regulations.

If Contractor performs any Work or takes any other action knowing or having reason to know
that it is contrary to Laws or Regulations, Contractor shall bear all resulting costs and losses,
and shall, in addition to any other rights and remedies available to Owner, indemnify and

hold harmless Owner and Engineer, and the officers, directors, members, partners,
employees, agents, consultants, and subcontractors of each and any of them, from and against
all claims, costs, losses, and damages (including but not limited to all fees and charges of
engineers, architects, attorneys, and other professionals and all court or arbitration or other

Record Documents

A.

Contractor shall maintain in a safe place at the Site one printed record copy of all Drawings,
Specifications, Addenda, Change Orders, Work Change Directives, Field Orders, written
interpretations and clarifications, and approved Shop Drawings. Contractor shall keep such
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record documents in good order and annotate them to show changes made during
construction. These record documents, together with all approved Samples, will be available
to Engineer for reference. Upon completion of the Work, or at such other time as may be
requested from time to time, Contractor shall deliver these record documents to Engineer.
Contractor understands and agrees that all documents made an received by Contractor in
performance of the Work are Owner’s public records under the Massachusetts Public Records
Law.

7.13  Safety and Protection

A. Contractor shall be solely responsible for the safety of, and for initiating, maintaining, and
supervising all safety precautions and programs in connection with, the Work. Such
responsibility does not relieve Subcontractors of their responsibility for the safety of persons
or property in the performance of their work, nor for compliance with applicable safety Laws
and Regulations.

B. Contractor shall designate a qualified and experienced safety representative whose duties and
responsibilities are the prevention of Work-related accidents and the maintenance and
supervision of safety precautions and programs.

C. Contractor shall take all necessary precautions for the safety of, and shall provide the
necessary protection to prevent damage, injury, or loss to:

1. all persons on the Site or who may be affected by the Work;

2. all the Work and materials and equipment to be incorporated therein, whether in storage
on or off the Site; and

3. other property at the Site or adjacent thereto, including trees, shrubs, lawns, walks,
pavements, roadways, structures, other work in progress, utilities, and Underground
Facilities not designated for removal, relocation, or replacement in the course of
construction.

D. All damage, injury, or loss to any property referred to in Paragraph 7.13.C.2 or 7.13.C.3
caused, directly or indirectly, in whole or in part, by Contractor, any Subcontractor, Supplier,
or any other individual or entity directly or indirectly employed by any of them to perform
any of the Work, or anyone for whose acts any of them may be liable, shall be remedied by
Contractor at its expense (except damage or loss attributable to the fault of Drawings or
Specifications or to the acts or omissions of Owner or Engineer or anyone employed by any
of them, or anyone for whose acts any of them may be liable, and not attributable, directly or
indirectly, in whole or in part, to the fault or negligence of Contractor or any Subcontractor,
Supplier, or other individual or entity directly or indirectly employed by any of them).

E. Contractor shall comply with all applicable Laws and Regulations relating to the safety of
persons or property, or to the protection of persons or property from damage, injury, or loss;
and shall erect and maintain all necessary safeguards for such safety and protection.

F. Contractor shall notify Owner; the owners of adjacent property; the owners of Underground
Facilities and other utilities (if the identity of such owners is known to Contractor); and other
contractors and utility owners performing work at or adjacent to the Site, in writing, when
Contractor knows that prosecution of the Work may affect them, and shall cooperate with
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them in the protection, removal, relocation, and replacement of their property or work in
progress.

G. Contractor shall comply with the applicable requirements of Owner’s safety programs, if any.
Any Owner’s safety programs that are applicable to the Work are identified or included in the
Supplementary Conditions or Specifications.

H. Contractor shall inform Owner and Engineer of the specific requirements of Contractor’s
safety program with which Owner’s and Engineer’s employees and representatives must
comply while at the Site.

I. Contractor’s duties and responsibilities for safety and protection will continue until all the
Work is completed, Engineer has issued a written notice to Owner and Contractor in
accordance with Paragraph 15.06.C that the Work is acceptable, and Contractor has left the
Site (e . o o . . b ith Subtan .

J.  Contractor’s duties and responsibilities for safety and protection will resume whenever
Contractor or any Subcontractor or Supplier returns to the Site to fulfill warranty or
correction obligations, or to conduct other tasks arising from the Contract Documents.

7.14  Hazard Communication Programs

A. Contractor shall be responsible for coordinating any exchange of safety data sheets (formerly
known as material safety data sheets) or other hazard communication information required to
be made available to or exchanged between or among employers at the Site in accordance
with Laws or Regulations.

7.15  Emergencies

A. In emergencies affecting the safety or protection of persons or the Work or property at the
Site or adjacent thereto, Contractor is obligated to act as soon as possible to prevent damage,
injury, or loss. Contractor shall give Engineer prompt written notice if Contractor believes
that any significant changes in the Work or variations from the Contract Documents have
been caused by an emergency, or are required as a result of Contractor’s response to an
emergency. If Engineer determines that a change in the Contract Documents is required
because of an emergency or Contractor’s response, a Work Change Directive or Change
Order will be issued.

7.16  Submittals

A. Shop Drawing and Sample Requirements
1. Before submitting a Shop Drawing or Sample, Contractor shall:

a. review and coordinate the Shop Drawing or Sample with other Shop Drawings and
Samples and with the requirements of the Work and the Contract Documents;

b. determine and verify:

1) all field measurements, quantities, dimensions, specified performance and design
criteria, installation requirements, materials, catalog numbers, and similar
information with respect to the Submittal;

2) the suitability of all materials and equipment offered with respect to the indicated
application, fabrication, shipping, handling, storage, assembly, and installation
pertaining to the performance of the Work; and

EJCDC® C-700 - Copyright® 2018 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved.

GENERAL CONDITIONS OF THE CONSTRUCTION CONTRACT

007000 -43
pw:\Provincetown T MA\0024P125.00\11000 Specifications and Procurement\MacMillan Pier Upgrades Repairs\DIV 00\00 70 00 General
Conditions 2018.docx



MacMillan Pier Safety Upgrades & Pier Repairs
24P125.25 Town of Provincetown

3) all information relative to Contractor’s responsibilities for means, methods,
techniques, sequences, and procedures of construction, and safety precautions
and programs incident thereto;

c. confirm that the Submittal is complete with respect to all related data included in the
Submittal.

2. Each Shop Drawing or Sample must bear a stamp or specific written certification that
Contractor has satisfied Contractor’s obligations under the Contract Documents with
respect to Contractor’s review of that Submittal, and that Contractor approves the
Submittal.

3. With each Shop Drawing or Sample, Contractor shall give Engineer specific written
notice of any variations that the Submittal may have from the requirements of the
Contract Documents. This notice must be set forth in a written communication separate
from the Submittal; and, in addition, in the case of a Shop Drawing by a specific notation
made on the Shop Drawing itself.

B. Submittal Procedures for Shop Drawings and Samples: Contractor shall label and submit
Shop Drawings and Samples to Engineer for review and approval in accordance with the
accepted Schedule of Submittals.

1. Shop Drawings
Contractor shall submit the number of copies required in the Specifications.

b. Data shown on the Shop Drawings must be complete with respect to quantities,
dimensions, specified performance and design criteria, materials, and similar data to
show Engineer the services, materials, and equipment Contractor proposes to
provide, and to enable Engineer to review the information for the limited purposes
required by Paragraph 7.16.C.

2. Samples
a. Contractor shall submit the number of Samples required in the Specifications.

b. Contractor shall clearly identify each Sample as to material, Supplier, pertinent data
such as catalog numbers, the use for which intended and other data as Engineer may
require to enable Engineer to review the Submittal for the limited purposes required
by Paragraph 7.16.C.

3. Where a Shop Drawing or Sample is required by the Contract Documents or the Schedule
of Submittals, any related Work performed prior to Engineer’s review and approval of the
pertinent submittal will be at the sole expense and responsibility of Contractor.

C. Engineer’s Review of Shop Drawings and Samples

1. Engineer will provide timely review of Shop Drawings and Samples in accordance with
the accepted Schedule of Submittals_subject to G.L. ¢.30, § 39P. Engineer’s review and
approval will be only to determine if the items covered by the Submittals will, after
installation or incorporation in the Work, comply with the requirements of the Contract
Documents, and be compatible with the design concept of the completed Project as a
functioning whole as indicated by the Contract Documents.

2. Engineer’s review and approval will not extend to means, methods, techniques,
sequences, or procedures of construction, or to safety precautions or programs incident
thereto.
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3. Engineer’s review and approval of a separate item as such will not indicate approval of
the assembly in which the item functions.

4. Engineer’s review and approval of a Shop Drawing or Sample will not relieve Contractor
from responsibility for any variation from the requirements of the Contract Documents
unless Contractor has complied with the requirements of Paragraph 7.16.A.3 and
Engineer has given written approval of each such variation by specific written notation
thereof incorporated in or accompanying the Shop Drawing or Sample. Engineer will
document any such approved variation from the requirements of the Contract Documents
in a Field Order or other appropriate Contract modification.

5. Engineer’s review and approval of a Shop Drawing or Sample will not relieve Contractor
from responsibility for complying with the requirements of Paragraphs 7.16.A and B.

6. Engineer’s review and approval of a Shop Drawing or Sample, or of a variation from the
requirements of the Contract Documents, will not, under any circumstances, change the
Contract Times or Contract Price, unless such changes are included in a Change Order.

7. Neither Engineer’s receipt, review, acceptance, or approval of a Shop Drawing or Sample
will result in such item becoming a Contract Document.

8. Contractor shall perform the Work in compliance with the requirements and
commitments set forth in approved Shop Drawings and Samples, subject to the
provisions of Paragraph 7.16.C 4.

D. Resubmittal Procedures for Shop Drawings and Samples

1. Contractor shall make corrections required by Engineer and shall return the required
number of corrected copies of Shop Drawings and submit, as required, new Samples for
review and approval. Contractor shall direct specific attention in writing to revisions
other than the corrections called for by Engineer on previous Submittals.

2. Contractor shall furnish required Shop Drawing and Sample submittals with sufficient
information and accuracy to obtain required approval of an item with no more than two
resubmittals. Engineer will record Engineer’s time for reviewing a third or subsequent
resubmittal of a Shop Drawing or Sample, and Contractor shall be responsible for
Engineer’s charges to Owner for such time. Owner may impose a set-off against
payments due Contractor to secure reimbursement for such charges.

3. If Contractor requests a change of a previously approved Shop Drawing or Sample,
Contractor shall be responsible for Engineer’s charges to Owner for its review time, and
Owner may impose a set-off against payments due Contractor to secure reimbursement
for such charges, unless the need for such change is beyond the control of Contractor.

E. Submittals Other than Shop Drawings, Samples, and Owner-Delegated Designs

1. The following provisions apply to all Submittals other than Shop Drawings, Samples, and
Owner-delegated designs:

a. Contractor shall submit all such Submittals to the Engineer in accordance with the
Schedule of Submittals and pursuant to the applicable terms of the Contract
Documents.

b. Engineer will provide timely review of all such Submittals in accordance with the
Schedule of Submittals and return such Submittals with a notation of either Accepted
or Not Accepted. Any such Submittal that is not returned within the time established
in the Schedule of Submittals will be deemed accepted.
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7.17

F.

c. Engineer’s review will be only to determine if the Submittal is acceptable under the
requirements of the Contract Documents as to general form and content of the
Submittal.

d. Ifany such Submittal is not accepted, Contractor shall confer with Engineer
regarding the reason for the non-acceptance, and resubmit an acceptable document.

2. Procedures for the submittal and acceptance of the Progress Schedule, the Schedule of
Submittals, and the Schedule of Values are set forth in Paragraphs 2.03. 2.04, and 2.05.

Owner-delegated Designs: Submittals pursuant to Owner-delegated designs are governed by
the provisions of Paragraph 7.19.

Contractor’s General Warranty and Guarantee

A.

Contractor warrants and guarantees to Owner that all Work will be in accordance with the
Contract Documents and will not be defective. Engineer and Owner isare entitled to rely on
Contractor’s warranty and guarantee.

Owner’s rights under this warranty and guarantee are in addition to, and are not limited by,
Owner’s rights under the Contract and at law, including Owner’s rights under the correction

period provisions of Paragraph 15.08. The time in which Owner may enforce its warranty and
guarantee rights under this Paragraph 7.17 is limited only by applicable Laws and
Regulations restricting actions to enforce such rights:previded;-however-that-afterthe-end-of

Contractor’s warranty and guarantee hereunder excludes defects or damage caused by:

1. abuse, or improper modification, maintenance, or operation, by persons other than
Contractor, Subcontractors, Suppliers, or any other individual or entity for whom
Contractor is responsible; or

2. normal wear and tear under normal usage.

Contractor’s obligation to perform and complete the Work in accordance with the Contract
Documents is absolute. None of the following will constitute an acceptance of Work that is
not in accordance with the Contract Documents, a release of Contractor’s obligation to
perform the Work in accordance with the Contract Documents, or a release of Owner’s
warranty and guarantee rights under this Paragraph 7.17:

1. Observations by Engineer;
2. Recommendation by Engineer or payment by Owner of any progress or final payment;

3. The issuance of a certificate of Substantial Completion by Engineer or any payment
related thereto by Owner;

4. Use or occupancy of the Work or any part thereof by Owner;
5. Any review and approval of a Shop Drawing or Sample submittal;

6. The issuance of a notice of acceptability by Engineer;
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7. The end of the correction period established in Paragraph 15.08;
8. Any inspection, test, or approval by others; or
9. Any correction of defective Work by Owner.

E. If the Contract requires the Contractor to accept the assignment of a contract entered into by
Owner, then the specific warranties, guarantees, and correction obligations contained in the
assigned contract will govern with respect to Contractor’s performance obligations to Owner
for the Work described in the assigned contract.

7.18  Indemnification

A. To the fullest extent permitted by Laws and Regulations, and in addition to any other rights
and remedies available to Owner and in addition to any other obligations of Contractor under
the Contract or otherwise, Contractor shall indemnify and hold harmless Owner and
Engineer, and the officers, directors, members, partners, employees, agents, consultants and
subcontractors of each and any of them, from losses, damages, costs, and judgments
(including but not limited to all fees and charges of engineers, architects, attorneys, and other
professionals, and all court or arbitration or other dispute resolution costs) arising from third-
party claims or actions relating to or resulting from the performance or furnishing of the
Work, provided that any such claim, action, loss, cost, judgment or damage is attributable to
bodily injury, sickness, disease, or death, or to damage to or destruction of tangible property
(other than the Work itself), including the loss of use resulting therefrom, but only to the
extent caused by any negligent act or omission of Contractor, any Subcontractor, any
Supplier, or any individual or entity directly or indirectly employed by any of them to
perform any of the Work, or anyone for whose acts any of them may be liable.

B. In any and all claims against Owner or Engineer, or any of their officers, directors, members,
partners, employees, agents, consultants, or subcontractors, by any employee (or the survivor
or personal representative of such employee) of Contractor, any Subcontractor, any Supplier,
or any individual or entity directly or indirectly employed by any of them to perform any of
the Work, or anyone for whose acts any of them may be liable, the indemnification obligation
under Paragraph 7.18.A will not be limited in any way by any limitation on the amount or
type of damages, compensation, or benefits payable by or for Contractor or any such
Subcontractor, Supplier, or other individual or entity under workers’ compensation acts,
disability benefit acts, or other employee benefit acts.

7.19  Delegation of Professional Design Services

A. Owner may require Contractor to provide professional design services for a portion of the
Work by express delegation in the Contract Documents. Such delegation will specify the
performance and design criteria that such services must satisfy, and the Submittals that
Contractor must furnish to Engineer with respect to the Owner-delegated design.

B. Contractor shall cause such Owner-delegated professional design services to be provided
pursuant to the professional standard of care by a properly licensed design professional,
whose signature and seal must appear on all drawings, calculations, specifications,
certifications, and Submittals prepared by such design professional. Such design professional
must issue all certifications of design required by Laws and Regulations.

C. Ifa Shop Drawing or other Submittal related to the Owner-delegated design is prepared by
Contractor, a Subcontractor, or others for submittal to Engineer, then such Shop Drawing or
other Submittal must bear the written approval of Contractor’s design professional when
submitted by Contractor to Engineer.
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D. Owner and Engineer shall be entitled to rely upon the adequacy, accuracy, and completeness
of the services, certifications, and approvals performed or provided by the design
professionals retained or employed by Contractor under an Owner-delegated design, subject
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to the professional standard of care and the performance and design criteria stated in the
Contract Documents.

E. Pursuant to this Paragraph 7.19, Engineer’s review, approval, and other determinations
regarding design drawings, calculations, specifications, certifications, and other Submittals
furnished by Contractor pursuant to an Owner-delegated design will be only for the following
limited purposes:

1. Checking for conformance with the requirements of this Paragraph 7.19;

2. Confirming that Contractor (through its design professionals) has used the performance
and design criteria specified in the Contract Documents; and

3. Establishing that the design furnished by Contractor is consistent with the design concept
expressed in the Contract Documents.

F. Contractor shall not be responsible for the adequacy of performance or design criteria
specified by Owner or Engineer.

G. Contractor is not required to provide professional services in violation of applicable Laws and
Regulations.

ARTICLE 8—OTHER WORK AT THE SITE

8.01 Other Work

A. In addition to and apart from the Work under the Contract Documents, the Owner may
perform other work at or adjacent to the Site. Such other work may be performed by Owner’s
employees, or through contracts between the Owner and third parties. Owner may also
arrange to have third-party utility owners perform work on their utilities and facilities at or
adjacent to the Site.

B. If Owner performs other work at or adjacent to the Site with Owner’s employees, or through
contracts for such other work, then Owner shall give Contractor written notice thereof prior to
starting any such other work. If Owner has advance information regarding the start of any
third-party utility work that Owner has arranged to take place at or adjacent to the Site,
Owner shall provide such information to Contractor.

C. Contractor shall afford proper and safe access to the Site to each contractor that performs
such other work, each utility owner performing other work, and Owner, if Owner is
performing other work with Owner’s employees, and provide a reasonable opportunity for the
introduction and storage of materials and equipment and the execution of such other work.

D. Contractor shall do all cutting, fitting, and patching of the Work that may be required to
properly connect or otherwise make its several parts come together and properly integrate
with such other work. Contractor shall not endanger any work of others by cutting,
excavating, or otherwise altering such work; provided, however, that Contractor may cut or
alter others' work with the written consent of Engineer and the others whose work will be
affected.

E. If the proper execution or results of any part of Contractor’s Work depends upon work
performed by others, Contractor shall inspect such other work and promptly report to
Engineer in writing any delays, defects, or deficiencies in such other work that render it
unavailable or unsuitable for the proper execution and results of Contractor’s Work.
Contractor’s failure to so report will constitute an acceptance of such other work as fit and

EJCDC® C-700 - Copyright® 2018 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved.

GENERAL CONDITIONS OF THE CONSTRUCTION CONTRACT

007000 - 49
pw:\Provincetown T MA\0024P125.00\11000 Specifications and Procurement\MacMillan Pier Upgrades Repairs\DIV 00\00 70 00 General
Conditions 2018.docx



MacMillan Pier Safety Upgrades & Pier Repairs
24P125.25 Town of Provincetown

proper for integration with Contractor’s Work except for latent defects and deficiencies in
such other work.

F. The provisions of this article are not applicable to work that is performed by third-party
utilities or other third-party entities without a contract with Owner, or that is performed
without having been arranged by Owner. If such work occurs, then any related delay,
disruption, or interference incurred by Contractor is governed by the provisions of
Paragraph 4.05.C.3.

8.02 Coordination

A. If Owner intends to contract with others for the performance of other work at or adjacent to
the Site, to perform other work at or adjacent to the Site with Owner’s employees, or to
arrange to have utility owners perform work at or adjacent to the Site, the following will be

set-forth-in-the-Supplementary-Conditiens-er-provided toeby Owner and Contractor prior to the

start of any such other work:

1. The identity of the individual or entity that will have authority and responsibility on
behalf of the Owner and Contractor for coordination of the activities among the various
other Owner’s contractors;

2. An itemization of the specific matters to be covered by such authority and responsibility;
and

3. The extent of such authority and responsibilities.

aaé—respera&bﬁrt—y—fer—sueh—eeordmaﬁoﬂContractor shall fullV cooperate and exercise all

reasonable efforts to coordinate the Work with the work of Owner’s other contractors.

8.03  Legal Relationships

A. If] in the course of performing other work for Owner at or adjacent to the Site, the Owner’s
employees, any other contractor working for Owner, or any utility owner that Owner has
arranged to perform work, causes damage to the Work or to the property of Contractor or its
Subcontractors_that is not covered by insurance, or delays, disrupts, interferes with, or
increases the scope or cost of the perforrnance of the Work through actlons or inaction, then
Contractor she :
T—i-mes—Goﬂtraeter-must submit any Change Proposal seeking an equitable ad]ustrnent in the
Contract Price (excluding adjustments due to delays) or the Contract Times under this
paragraph within 30-14 days of the damaging, delaying, disrupting, or interfering event. The
determination of entitlement to, and extent of, any such equitable adjustment wiHl-may take
into account, among other information, information (if any) regarding such other work that
was provided to Contractor in the Contract Documents prior to the submittal of the Bid or the
final negotiation of the terms of the Contract, and any remedies available to Contractor under
Laws or Regulations concerning utility action or inaction. When applicable, any such
equitable adjustment in Contract Price will be conditioned on Contractor assigning to Owner
all Contractor’s rights against such other contractor or utility owner with respect to the
damage, delay, disruption, or interference that is the subject of the adjustment. Contractor’s
entitlement to an adjustment of the Contract Times or Contract Price is subject to the
provisions of Paragraphs 4.05-D-and-4-05-E.

B. Contractor shall take reasenable-and-eustomaryall necessary measures to avoid damaging,
delaying, disrupting, or interfering with the work of Owner, any other contractor, or any

utility owner performing other work at or adjacent to the Site.
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1. If Contractor fails to take such measures and as a result damages, delays, disrupts, or
interferes with the work of any such other contractor or utility owner, then Owner may, in
addition to any other rights and remedies, impose a set-off against payments due
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Contractor, and assign to such other contractor or utility owner the Owner’s contractual
rights against Contractor with respect to the breach of the obligations set forth in this
Paragraph 8.03.B.

2. When Owner is performing other work at or adjacent to the Site with Owner’s
employees, Contractor shall be liable to Owner for damage to such other work, and for
the reasonable direct delay, disruption, and interference costs incurred by Owner as a
result of Contractor’s failure to take reasenable-and-eustomarythe measures required
herein with respect to Owner’s other work. In response to such damage, delay, disruption,
or interference, Owner may, in addition to any other rights and remedies, impose a set-off
against payments due Contractor.

C. If Contractor damages, delays, disrupts, or interferes with the work of any other contractor, or
any utility owner performing other work at or adjacent to the Site, through Contractor’s
failure to take reasenable-and-eustomaryall necessary measures to avoid such impacts, or if
any claim arising out of Contractor’s actions, inactions, or negligence in performance of the
Work at or adjacent to the Site is made by any such other contractor or utility owner against
Contractor, Owner, or Engineer, then Contractor shall, in addition to any other rights and
remedies available to Owner, (1) promptly attempt to settle the claim as to all parties through
negotiations with such other contractor or utility owner, or otherwise resolve the claim by
arbitration or other dispute resolution proceeding or at law, and (2) indemnify and hold
harmless Owner and Engineer, and the officers, directors, members, partners, employees,
agents, consultants and subcontractors of each and any of them from and against any such
claims, and against all costs, losses, and damages (including but not limited to all fees and
charges of engineers, architects, attorneys, and other professionals and all court or arbitration
or other dispute resolution costs) arising out of or relating to such damage, delay, disruption,
or interference.

ARTICLE 9—OWNER’S RESPONSIBILITIES

9.01

9.02

9.03

9.04

9.05

Communications to Contractor

A. Except as otherwise provided in these General Conditions, Owner shall issue alt
communications to Contractor through Engineer or other authorized representatives.

Replacement of Engineer

A. Owner may at its discretion appoint an engineer to replace Engineer;-provided-Contractor
rrakes-no-reasonable-objection-to-the-replacement-engineer. The replacement engineer’s

status under the Contract Documents will be that of the former Engineer.
Furnish Data

A. Owner shall endeavor in good faith to promptly furnish the data required of Owner under the
Contract Documents.

Pay When Due

A. Owner shall make payments to Contractor when they are due as provided in the Agreement,
subject to deduction for the fair value of Owner’s claims in accordance with the Contract and
G.L. .30, § 39G/K.

Lands and Easements, Reports, Tests, and Drawings

A. Owner’s duties, if any, with respect to providing lands and easements are set forth in
Paragraph 5.01.
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9.06

9.07

9.08

9.09

9.10

9.11

9.12

B. Owner’s duties, if any, with respect to providing engineering surveys to establish reference
points are set forth in Paragraph 4.03.

C. Article 5 refers to Ows ntfyine g aking-availa 3
of explorations and tests of conditions at the Site, and drawings of physical conditions
relating to existing surface or subsurface structures at the Site.

Insurance

A. Owner’s responsibilities, if any, with respect to purchasing and maintaining liability and
property insurance are set forth in Article 6.

Change Orders
A. Owner’s responsibilities with respect to Change Orders are set forth in Article 11.
Inspections, Tests, and Approvals

A. Owner’s responsibility with respect to certain inspections, tests, and approvals is set forth in
Paragraph 14.02.B.

Limitations on Owner’s Responsibilities

A. The Owner shall not supervise, direct, or have control or authority over, nor be responsible
for, Contractor’s means, methods, techniques, sequences, or procedures of construction, or
the safety precautions and programs incident thereto, or for any failure of Contractor to
comply with Laws and Regulations applicable to the performance of the Work. Owner will
not be responsible for Contractor’s failure to perform the Work in accordance with the
Contract Documents.

Undisclosed Hazardous Environmental Condition

A. Owner’s responsibility, if any. in respect to an undisclosed Hazardous Environmental
Condition is set forth in Paragraph 5.06.

Evidence of FinancialArrangementsAppropriation

Safety Programs

A. While at the Site, Owner’s employees and representatives shall endeavor in good faith to
comply with the specific applicable requirements of Contractor’s safety programs of which
Owner has been informed in writing.

B. Owner shall furnish copies of any applicable Owner safety programs to Contractor.

ARTICLE 10—ENGINEER’S STATUS DURING CONSTRUCTION

10.01

Owner’s Representative

A. Engineer will be Owner’s representative during the construction period. The duties and
responsibilities and the limitations of authority of Engineer as Owner’s representative during
construction are set forth in the Contract.
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10.02 Visits to Site

A. Engineer will make visits to the Site at intervals appropriate to the various stages of
construction as Engineer deems necessary in order to observe, as an experienced and
qualified design professional, the progress that has been made and the quality of the various
aspects of Contractor’s executed Work. Based on information obtained during such visits and
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observations, Engineer, for the benefit of Owner only, will determine, in general, if the Work
is proceeding in accordance with the Contract Documents. Engineer will not be required to
make exhaustive or continuous inspections on the Site to check the quality or quantity of the
Work. Engineer’s efforts will be directed toward providing for Owner a greater degree of
confidence that the completed Work will conform generally to the Contract Documents. On
the basis of such visits and observations, Engineer will keep Owner informed of the progress
of the Work and will endeavor to guard Owner against defective Work.

Engineer’s visits and observations are subject to all the limitations on Engineer’s authority
and responsibility set forth in Paragraph 10.07. Particularly, but without limitation, during or
as a result of Engineer’s visits or observations of Contractor’s Work, Engineer will not
supervise, direct, control, or have authority over or be responsible for Contractor’s means,
methods, techniques, sequences, or procedures of construction, or the safety precautions and
programs incident thereto, or for any failure of Contractor to comply with Laws and
Regulations applicable to the performance of the Work.

10.03  Resident Project Representative

A.

If Owner-and-Engineer-have-agreed-that-Engineer will-furnishes a Resident Project

Representative to represent Engineer at the Site and assist Engineer in observing the progress
and quality of the Work, then the authority and responsibilities of any such Resident Project
Representative will be as provided in the Supplementary Conditions, and limitations on the
responsibilities thereof will be as provided in the Supplementary Conditions and in
Paragraph 10.07.

If Owner designates an individual or entity who is not Engineer’s consultant, agent, or
employee to represent Owner at the Site, then the responsibilities and authority of such
individual or entity will be as provided in the Supplementary Conditions.

10.04 Engineer’s Authority

A.
B.
C.

D.
E.

Engineer has the authority to reject Work in accordance with Article 14.
Engineer’s authority as to Submittals is set forth in Paragraph 7.16.

Engineer’s authority as to design drawings, calculations, specifications, certifications and
other Submittals from Contractor in response to Owner’s delegation (if any) to Contractor of
professional design services, is set forth in Paragraph 7.19.

Engineer’s authority as to changes in the Work is set forth in Article 11.
Engineer’s authority as to Applications for Payment is set forth in Article 15.

10.05 Determinations for Unit Price Work

A.

Engineer will determine the actual quantities and classifications of Unit Price Work
performed by Contractor as set forth in Paragraph 13.03.

10.06 Decisions on Requirements of Contract Documents and Acceptability of Work

A.

Engineer will render decisions regarding the requirements of the Contract Documents, and
judge the acceptability of the Work, pursuant to the specific procedures set forth herein for
initial interpretations, Change Proposals, and acceptance of the Work. In rendering such
decisions and judgments, Engineer will-not-show-partiality-to-Owner-or-Contractor;-and-will
not be liable to Owaer;-Contractor or others in connection with any proceedings,
interpretations, decisions, or judgments conducted or rendered in good faith.
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10.07 Limitations on Engineer’s Authority and Responsibilities

A. Neither Engineer’s authority or responsibility under this Article 10 or under any other
provision of the Contract, nor any decision made by Engineer in good faith either to exercise
or not exercise such authority or responsibility or the undertaking, exercise, or performance
of any authority or responsibility by Engineer, will create, impose, or give rise to any duty in
contract, tort, or otherwise owed by Engineer to Contractor, any Subcontractor, any Supplier,
any other individual or entity, or to any surety for or employee or agent of any of them.

B. Engineer will not supervise, direct, control, or have authority over or be responsible for
Contractor’s means, methods, techniques, sequences, or procedures of construction, or the
safety precautions and programs incident thereto, or for any failure of Contractor to comply
with Laws and Regulations applicable to the performance of the Work. Engineer will not be
responsible for Contractor’s failure to perform the Work in accordance with the Contract
Documents.

C. Engineer will not be responsible for the acts or omissions of Contractor or of any
Subcontractor, any Supplier, or of any other individual or entity performing any of the Work.

D. Engineer’s review of the final Application for Payment and accompanying documentation,
and all maintenance and operating instructions, schedules, guarantees, bonds, certificates of
inspection, tests and approvals, and other documentation required to be delivered by
Contractor under Paragraph 15.06.A, will only be to determine generally that their content
complies with the requirements of, and in the case of certificates of inspections, tests, and
approvals, that the results certified indicate compliance with the Contract Documents, and
shall not operate to waive any rights of Owner to require Contractor to correct defective work
and to withhold from amounts otherwise payable to Contractor the fair value of Owner’s
claims in accordance with the Contract and G.L. ¢.30, § 39G/K.

E. The limitations upon authority and responsibility set forth in this Paragraph 10.07 also apply
to the Resident Project Representative, if any.

10.08 Compliance with Safety Program

A. While at the Site, Engineer’s employees and representatives will comply with the specific
applicable requirements of Owner’s and Contractor’s safety programs of which Engineer has
been informed.

ARTICLE 11—CHANGES TO THE CONTRACT

11.01 Amending and Supplementing the Contract

A. The Contract may be amended or supplemented by a Change Order, a Work Change
Directive, or a Field Order.

B. If an amendment or supplement to the Contract includes a change in the Contract Price or the
Contract Times, such amendment or supplement must be set forth in a Change Order,
provided that Contractor shall proceed with any work that is the subject of a Work Change
Directive notwithstanding any dispute or negotiations with respect to any adjustment in the
Contract Price and Contract Time. Notwithstanding anything to the contrary in the Contract,
in the event Owner disagrees with any assertion of Contractor that certain work is additional
or extra to the Contract, Contractor shall promptly and without any delay proceed with the
work notwithstanding such disagreement, and shall submit a Change Proposal in accordance
with the terms of the Contract.
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;eeemmenda&ea—e#t—h&]%—ng—meeﬂntentlonallv omltted

11.02  Change Orders

A. Owner and Contractor shall execute appropriate Change Orders covering:

1.

Changes in Contract Price or Contract Times which are agreed to by the parties,
including any undisputed sum or amount of time for Work actually performed in
accordance with a Work Change Directive;

Changes in Contract Price resulting from an Owner set-off, unless Contractor has duly
contested such set-off, provided that Owner may nonetheless withhold from Contractor
the fair value of Owner’s claims in accordance with the Contract and G.L. ¢.30, § 39G/K;

Changes in the Work which are: (a) ordered by Owner pursuant to Paragraph 11.05,
(b) required because of Owner’s clear and unequivocal acceptance of defective Work
under Paragraph 14.04 or Owner’s correction of defective Work under Paragraph 14.07,

or (c) agreed to by the pames—subjeeHe—ﬂ&%neeeLfeiLEngme%eeemn&end&Hen—kﬁhe

Changes that embody the substance of any final and binding results under:

Paragraph 11.03.B, resolving the impact of a Work Change Directive; Paragraph 11.09,
concerning Change Proposals:-Atrtiele12-Claims; Paragraph 13.02.D, final adjustments
resulting from allowances; Paragraph 13.03.D, final adjustments relating to determination
of quantities for Unit Price Work; and similar provisions.

£al—1—y—aeeeu%edlntentlonally ormtted
11.03  Work Change Directives

A. A Work Change Directive will be issued where a change in the Work is directed but there is

no agreement between Owner and Contractor net—eh&ng%th%@emﬁaet—llﬂeeer—ﬂﬁe@en&aet

B. If Owner has issued a Work Change Directive and:

L.

Contractor believes that an adjustment in Contract Times or Contract Price is necessary,
then Contractor shall submit any Change Proposal seeking such an adjustment no later

than 30-14 days after the-completion-ofthe-Werkset-outinreceipt of the Work Change

Directive.

Owner believes that an adjustment in Contract Times or Contract Price is necessary, it

may include such adjustment in the Work Change Directivethen-Owner-shall-submit-any
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11.04

11.05

11.06

11.07

Field Orders

A.

Engineer may authorize minor changes in the Work (i.c..ithe changes that do not involve an
adjustment in the Contract Price or the Contract Times and are compatible with the design
concept of the completed Project as a functioning whole as indicated by the Contract
Documents). Such changes will be accomplished by a Field Order and will be binding on
Ovwnerand-alse-on-Contractor, which shall perform the Work involved promptly.

If Contractor believes that a Field Order justifies an adjustment in the Contract Price or
Contract Times, then before proceeding with the Work at issue, Contractor shall submit a
Change Proposal as provided herein, provided that if Engineer disagrees that an adjustment is
justified, Contractor shall promptly and without delay proceed with the work that is the
subject of the Field Order.

Owner-Authorized Changes in the Work

A.

Without invalidating the Contract and without notice to any surety, Owner may, at any time
or from time to time, order addltrons deletlons or revrsrons in the Work Ghaﬂges—mvel-vmg

Such changes in the Work may be accomplished by a Change Order, if Owner and Contractor
have agreed as to the effect, if any, of the changes on Contract Times or Contract Price; or by
a Work Change Directive. Upon receipt of any such document, Contractor shall promptly
proceed with the Work involved; or, in the case of a deletion in the Work, promptly cease
construction activities with respect to such deleted Work. Added or revised Work must be
performed under the applicable conditions of the Contract Documents.

Nothing in this Paragraph 11.05 obligates Contractor to undertake work that Centracter
reasenably-conelades-cannot be performed safely i-a-manner-econsistent-with-Contractor’s
safety-ebligations-under the Contract Documents or Laws and Regulations.

Unauthorized Changes in the Work

A.

Contractor shall not be entitled to an increase in the Contract Price or an extension of the
Contract Times with respect to any work performed that is not required by the Contract
Documents, as amended, modified, or supplemented, except in the case of an emergency as
provided in Paragraph 7.15 or in the case of uncovering Work as provided in

Paragraph 14.05.C.2.

Change of Contract Price

A.

The Contract Price may only be changed by a Change Order, provided that Owner may
withhold from Contractor the fair value of Owner’s claims in accordance with the Contract
and G.L. ¢.30, § 39G/K. Any Change Proposal for an adjustment in the Contract Price must

comply with the provisions of Paragraph 11.09.-AnyClaimferan-adjustment-of Contraet
Price-must-comply-with-the-provisions-olFArticle-12:

An adjustment in the Contract Price will be determined as follows:

1. Where the Work involved is covered by unit prices contained in the Contract Documents,
then by application of such unit prices to the quantities of the items involved (subject to
the provisions of Paragraph 13.03);

EJCDC® C-700 - Copyright® 2018 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved.

GENERAL CONDITIONS OF THE CONSTRUCTION CONTRACT
007000 - 58

pw:\Provincetown T MA\0024P125.00\11000 Specifications and Procurement\MacMillan Pier Upgrades Repairs\DIV 00\00 70 00 General
Conditions 2018.docx



MacMillan Pier Safety Upgrades & Pier Repairs
24P125.25 Town of Provincetown

2. Where the Work involved is not covered by unit prices contained in the Contract
Documents, then by a mutually agreed lump sum (which may include an allowance for
overhead and profit not necessarily in accordance with Paragraph 11.07.C.2); or

3. Where the Work involved is not covered by unit prices contained in the Contract
Documents and the parties do not reach mutual agreement to a lump sum, then on the
basis of the Cost of the Work (determined as provided in Paragraph 13.01) plus a
Contractor’s fee for overhead and profit (determined as provided in Paragraph 11.07.C).

C. Contractor’s Fee: When applicable, the Contractor’s fee for overhead and profit will be
determined as follows:

1. A mutually acceptable fixed fee; or

2. [If a fixed fee is not agreed upon, then a fee based on the following percentages of the
various portions of the Cost of the Work:

a. For costs incurred under Paragraphs 13.01.B.1 and 13.01.B.2, the Contractor’s fee
will be 15 percent;

b. For costs incurred under Paragraph 13.01.B.3, the Contractor’s fee will be 5 percent;

c.  Where one or more tiers of subcontracts are on the basis of Cost of the Work plus a
fee and no fixed fee is agreed upon, the intent of Paragraphs 11.07.C.2.a and
11.07.C.2.b is that the Contractor’s fee will be based on: (1) a fee of 15 percent of the
costs incurred under Paragraphs 13.01.B.1 and 13.01.B.2 by the Subcontractor that
actually performs the Work, at whatever tier, and (2) with respect to Contractor itself
and to any Subcontractors of a tier higher than that of the Subcontractor that actually
performs the Work, a fee of 5 percent of the amount (fee plus underlying costs
incurred) attributable to the next lower tier Subcontractor; provided, however, that for
any such subcontracted Work the maximum total fee to be paid by Owner will be no
greater than 27 percent of the costs incurred by the Subcontractor that actually
performs the Work;

d. No fee will be payable on the basis of costs itemized under Paragraphs 13.01.B.4,
13.01.B.5, and 13.01.C;

e. The amount of credit to be allowed by Contractor to Owner for any change which
results in a net decrease in Cost of the Work will be the amount of the actual net
decrease in Cost of the Work and a deduction of an additional amount equal to
5 percent of such actual net decrease in Cost of the Work; and

f.  When both additions and credits are involved in any one change or Change Proposal,
the adjustment in Contractor’s fee will be computed by determining the sum of the
costs in each of the cost categories in Paragraph 13.01.B (specifically, payroll costs,
Paragraph 13.01.B.1; incorporated materials and equipment costs,

Paragraph 13.01.B.2; Subcontract costs, Paragraph 13.01.B.3; special consultants
costs, Paragraph 13.01.B.4; and other costs, Paragraph 13.01.B.5) and applying to
each such cost category sum the appropriate fee from Paragraphs 11.07.C.2.a through
11.07.C.2.e, inclusive.

11.08 Change of Contract Times

A. The Contract Times may only be changed by a Change Order. Any Change Proposal for an
adjustment in the Contract Times must comply with the provisions of Paragraph 11.09.-A#ny
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B. Delay, disruption, and interference in the Work, and any related changes in Contract Times,
are addressed in and governed by Paragraph 4.05.

11.09 Change Proposals

A. Purpose and Content: Contractor shall submit a Change Proposal to Engineer to request an
adjustment in the Contract Tlmes or Contract Price or change in the Work—eentest—aﬂ%t}al

payment—da%e;—seeleethey-fehef-%}deﬁheéeﬂtﬁ&et The Change Proposal Wlll spe01fy any
proposed change in Contract Times or Contract Price, or other propesed-reliefrequested

change in the Work, and explain the reason for the proposed change, with citations to any
governing or applicable provisions of the Contract Documents. Each Change Proposal will
address only one issue, or a set of closely related issues.

B. Change Proposal Procedures

1. Submittal: Contractor shall submit each Change Proposal to Engineer within 30-14 days
after the start of the event giving rise thereto;-er-aftersuch-initial-deeision.

2. Supporting Data: The Contractor shall submit supporting data, including the proposed
change in Contract Price or Contract Time (if any), to the Engineer and Owner within

15-days-afterthe-submittal- of the Change Proposal.

a. Change Proposals based on or related to delay, interruption, or interference must
comply with the provisions of Paragraphs 4.05.D and 4.05.E.

b. Change proposals related to a change of Contract Price must include full and detailed
accounts of materials incorporated into the Work and labor and equipment used for
the subject Work.

The supporting data must be accompanied by a written statement that the supporting data
are accurate and complete, and that any requested time or price adjustment is the entire
adjustment to which Contractor believes it is entitled as a result of said event.

3. Engineer’s Initial Review: Engineer will advise Owner regarding the Change Proposal,
and consider any comments or response from Owner regarding the Change Proposal. If in
its discretion Engineer concludes that additional supporting data is needed before
conducting a full review and making a decision regarding the Change Proposal, then
Engineer may request that Contractor submit such additional supporting data by a date
specified by Engineer, prior to Engineer beginning its full review of the Change Proposal.

4. Engineer’s Full Review and Action on the Change Proposal: Upon receipt of
Contractor’s supporting data (including any additional data requested by Engineer),
Engineer will conduct a full review of each Change Proposal and, within 30 days after
such receipt of the Contractor’s supporting data, either approve the Change Proposal in
whole, deny it in whole, or approve it in part and deny it in part. Such actions must be in
writing, with a copy provided to Owner and Contractor. If Engineer does not take action

on the Change Proposal within 30 days then etther—@%er—e%—@entpaete;—m@#&t—aﬂy—tﬂ%e

mae&en—the Change Proposal is deemed denled,—theteby-ee&nﬁenemg—the&mefeﬁappeal

5. Bmdzng Decision: Englneer s decision is ﬁnal and blndlng upon anen—and—Contractor-
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provided that. notwithstanding the foregoing, Owner may withhold the fair value of its
claims against Contractor in accordance with G.L. ¢.30, § 39G/K.

C. Resolution of Certain Change Proposals: If the Change Proposal does not involve the design
(as set forth in the Drawings, Specifications, or otherwise), the acceptability of the Work, or
other engineering or technical matters, then Engineer will notify the parties in writing that the
Engineer is unable to resolve the Change Proposal. For purposes of further resolution of such
a Change Proposal, such notice will be deemed a denial, and Contractor may choose to seek
resolution under the terms of Article 127.

D. Post-Completion: Contractor shall not submit any Change Proposals after Engineer issues a
written recommendation of final payment pursuant to Paragraph 15.06.B.

11.10  Notification to Surety

A. If the provisions of any bond require notice to be given to a surety of any change affecting the
general scope of the Work or the provisions of the Contract Documents (including, but not
limited to, Contract Price or Contract Times), the giving of any such notice will be
Contractor’s responsibility. The amount of each applicable bond will be adjusted to reflect
the effect of any such change.

ARTICLE 12—INTENTIONALLY OMITTEDCECEAIMS
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ARTICLE 13—COST OF THE WORK; ALLOWANCES; UNIT PRICE WORK

13.01  Cost of the Work

A. Purposes for Determination of Cost of the Work: The term Cost of the Work means the sum
of all costs necessary for the proper performance of the Work at issue, as further defined
below. The provisions of this Paragraph 13.01 are used for two distinct purposes:

1. To determine Cost of the Work when Cost of the Work is a component of the Contract
Price, under cost-plus-fee, time-and-materials, or other cost-based terms; or

2. When needed to determine the value of a Change Order, Change Proposal, Claim;-set-off,
or other adjustment in Contract Price. When the value of any such adjustment is
determined on the basis of Cost of the Work, Contractor is entitled only to those
additional or incremental costs required because of the change in the Work or because of
the event giving rise to the adjustment.

B. Costs Included: Except as otherwise may be agreed to in writing by Owner, costs included in
the Cost of the Work will be in amounts no higher than those commonly incurred in the
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locality of the Project, will not include any of the costs itemized in Paragraph 13.01.C, and
will include only the following items:

L.

Payroll costs for employees in the direct employ of Contractor in the performance of the
Work under schedules of job classifications agreed upon by Owner and Contractor in
advance of the subject Work. Such employees include, without limitation,
superintendents, foremen, safety managers, safety representatives, and other personnel
employed full time on the Work. Payroll costs for employees not employed full time on
the Work will be apportioned on the basis of their time spent on the Work. Payroll costs
include, but are not limited to, salaries and wages plus the cost of fringe benefits, which
include social security contributions, unemployment, excise, and payroll taxes, workers’
compensation, health and retirement benefits, sick leave, and vacation and holiday pay
applicable thereto. The expenses of performing Work outside of regular working hours,
on Saturday, Sunday, or legal holidays, will be included in the above to the extent
authorized by Owner.

Cost of all materials and equipment furnished and incorporated in the Work, including
costs of transportation and storage thereof, and Suppliers’ field services required in
connection therewith. All cash discounts accrue to Contractor unless Owner deposits
funds with Contractor with which to make payments, in which case the cash discounts
will accrue to Owner. All trade discounts, rebates, and refunds and returns from sale of
surplus materials and equipment will accrue to Owner, and Contractor shall make
provisions so that they may be obtained.

Payments made by Contractor to Subcontractors for Work performed by Subcontractors.
If required by Owner, Contractor shall obtain competitive bids from subcontractors
acceptable to Owner and Contractor and shall deliver such bids to Owner, which will
then determine, with the advice of Engineer, which bids, if any, will be acceptable. If any
subcontract provides that the Subcontractor is to be paid on the basis of Cost of the Work
plus a fee, the Subcontractor’s Cost of the Work and fee will be determined in the same
manner as Contractor’s Cost of the Work and fee as provided in this Paragraph 13.01.

Costs of special consultants (including but not limited to engineers, architects, testing
laboratories, surveyors, attorneys, and accountants) employed or retained for services
specifically related to the Work.

Other costs consisting of the following:

a. The proportion of necessary transportation, travel, and subsistence expenses of
Contractor’s employees incurred in discharge of duties connected with the Work.

b. Cost, including transportation and maintenance, of all materials, supplies, equipment,
machinery, appliances, office, and temporary facilities at the Site, which are
consumed in the performance of the Work, and cost, less market value, of such items
used but not consumed which remain the property of Contractor.

1) In establishing included costs for materials such as scaffolding, plating, or
sheeting, consideration will be given to the actual or the estimated life of the
material for use on other projects; or rental rates may be established on the basis
of purchase or salvage value of such items, whichever is less. Contractor will not
be eligible for compensation for such items in an amount that exceeds the
purchase cost of such item.
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c. Construction Equipment Rental

1) Rentals of all construction equipment and machinery, and the parts thereof, in
accordance with rental agreements approved by Owner as to price (including any
surcharge or special rates applicable to overtime use of the construction
equipment or machinery), and the costs of transportation, loading, unloading,
assembly, dismantling, and removal thereof. All such costs will be in accordance
with the terms of said rental agreements. The rental of any such equipment,
machinery, or parts must cease when the use thereof is no longer necessary for
the Work.

2) Costs for equipment and machinery owned by Contractor or a Contractor-related
entity will be paid at a rate shown for such equipment in the equipment rental
rate book specified in the Supplementary Conditions. An hourly rate will be
computed by dividing the monthly rates by 176. These computed rates will
include all operating costs.

3) With respect to Work that is the result of a Change Order, Change Proposal,
Claim;-set-off, or other adjustment in Contract Price (“changed Work™), included
costs will be based on the time the equipment or machinery is in use on the
changed Work and the costs of transportation, loading, unloading, assembly,
dismantling, and removal when directly attributable to the changed Work. The
cost of any such equipment or machinery, or parts thereof, must cease to accrue
when the use thereof is no longer necessary for the changed Work.

d. Sales, consumer, use, and other similar taxes related to the Work, and for which
Contractor is liable, as imposed by Laws and Regulations.

e. Deposits lost for causes other than negligence of Contractor, any Subcontractor, or
anyone directly or indirectly employed by any of them or for whose acts any of them
may be liable, and royalty payments and fees for permits and licenses.

O RS2

i d Intentionally omitted.

g. The cost of utilities, fuel, and sanitary facilities at the Site.

h. Minor expenses such as communication service at the Site, express and courier
services, and similar petty cash items in connection with the Work.

i.  The costs of premiums for all bonds and insurance that Contractor is required by the
Contract Documents to purchase and maintain.

C. Costs Excluded: The term Cost of the Work does not include any of the following items:

1. Payroll costs and other compensation of Contractor’s officers, executives, principals,
general managers, engineers, architects, estimators, attorneys, auditors, accountants,
purchasing and contracting agents, expediters, timekeepers, clerks, and other personnel
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employed by Contractor, whether at the Site or in Contractor’s principal or branch office
for general administration of the Work and not specifically included in the agreed upon
schedule of job classifications referred to in Paragraph 13.01.B.1 or specifically covered
by Paragraph 13.01.B.4. The payroll costs and other compensation excluded here are to
be considered administrative costs covered by the Contractor’s fee.

The cost of purchasing, renting, or furnishing small tools and hand tools.

Expenses of Contractor’s principal and branch offices other than Contractor’s office at
the Site.

Any part of Contractor’s capital expenses, including interest on Contractor’s capital
employed for the Work and charges against Contractor for delinquent payments.

Costs due to the negligence of Contractor, any Subcontractor, or anyone directly or
indirectly employed by any of them or for whose acts any of them may be liable,
including but not limited to, the correction of defective Work, disposal of materials or
equipment wrongly supplied, and making good any damage to property.

Expenses incurred in preparing and advancing Claims.

Other overhead or general expense costs of any kind and the costs of any item not
specifically and expressly included in Paragraph 13.01.B.

Contractor’s Fee

1.

When the Work as a whole is performed on the basis of cost-plus-a-fee, then:

a. Contractor’s fee for the Work set forth in the Contract Documents as of the Effective
Date of the Contract will be determined as set forth in the Agreement.

b. for any Work covered by a Change Order, Change Proposal, Claim;-set-off, or other
adjustment in Contract Price on the basis of Cost of the Work, Contractor’s fee will
be determined as follows:

1) When the fee for the Work as a whole is a percentage of the Cost of the Work,
the fee will automatically adjust as the Cost of the Work changes.

2) When the fee for the Work as a whole is a fixed fee, the fee for any additions or
deletions will be determined in accordance with Paragraph 11.07.C.2.

When the Work as a whole is performed on the basis of a stipulated sum, or any other
basis other than cost-plus-a-fee, then Contractor’s fee for any Work covered by a Change
Order, Change Proposal, Claim;-set-off, or other adjustment in Contract Price on the basis
of Cost of the Work will be determined in accordance with Paragraph 11.07.C.2.

E. Documentation and Audit: Whenever the Cost of the Work for any purpose is to be
determined pursuant to this Article 13, Contractor and pertinent Subcontractors will establish
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and maintain records of the costs in accordance with generally accepted accounting practices.
Subject to prior written notice, Owner will be afforded reasonable access, during normal
business hours, to all Contractor’s accounts, records, books, correspondence, instructions,
drawings, receipts, vouchers, memoranda, and similar data relating to the Cost of the Work
and Contractor’s fee. Contractor shall preserve all such documents for a period of three years
after the final payment by Owner. Pertinent Subcontractors will afford such access to Owner,
and preserve such documents, to the same extent required of Contractor.

13.02 Allowances

A. Itis understood that Contractor has included in the Contract Price all allowances so named in
the Contract Documents and shall cause the Work so covered to be performed for such sums
and by such persons or entities as may be acceptable to Owner and Engineer.

B. Cash Allowances: Contractor agrees that:

1. the cash allowances include the cost to Contractor (less any applicable trade discounts) of
materials and equipment required by the allowances to be delivered at the Site, and all
applicable taxes; and

2. Contractor’s costs for unloading and handling on the Site, labor, installation, overhead,
profit, and other expenses contemplated for the cash allowances have been included in
the Contract Price and not in the allowances, and no demand for additional payment for
any of the foregoing will be valid.

C. Owner’s Contingency Allowance: Contractor agrees that an Owner’s contingency allowance,
if any, is for the sole use of Owner to cover unanticipated costs.

D. Prior to final payment, an appropriate Change Order will be issued as recommended by
Engineer to reflect actual amounts due Contractor for Work covered by allowances, and the
Contract Price will be correspondingly adjusted.

13.03  Unit Price Work

A. Where the Contract Documents provide that all or part of the Work is to be Unit Price Work,
initially the Contract Price will be deemed to include for all Unit Price Work an amount equal
to the sum of the unit price for each separately identified item of Unit Price Work times the
estimated quantity of each item as indicated in the Agreement.

B. The estimated quantities of items of Unit Price Work are not guaranteed and are solely for the
purpose of comparison of Bids and determining an initial Contract Price. Payments to
Contractor for Unit Price Work will be based on actual quantities.

C. Each unit price will be deemed to include an amount considered by Contractor to be adequate
to cover Contractor’s overhead and profit for each separately identified item, and for all other
costs associated with the Unit Price Work.

D. Engineer will determine the actual quantities and classifications of Unit Price Work
performed by Contractor. Engineer will review with Contractor the Engineer’s preliminary
determinations on such matters before rendering a written decision thereon (by
recommendation of an Application for Payment or otherwise). Engineer’s written decision
thereon will be final and binding (except as modified by Engineer to reflect changed factual
conditions or more accurate data) upon Owner and Contractor, and the final adjustment of
Contract Price will be set forth in a Change Order, subject to the provisions of the following
paragraph.
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E. Adjustments in Unit Price

1. Contractor er-Owner-shall not be entitled to an adjustment in the unit price with respect to
an item of Unit Price Work #unless and then only to the extent required by law.

ARTICLE 14—TESTS AND INSPECTIONS; CORRECTION, REMOVAL, OR ACCEPTANCE
OF DEFECTIVE WORK

14.01 Access to Work

A. Owner, Engineer, their consultants and other representatives and personnel of Owner,
independent testing laboratories, and authorities having jurisdiction have access to the Site
and the Work at reasenable-all times for their observation, inspection, and testing. Contractor
shall provide them proper and safe conditions for such access and advise them of
Contractor’s safety procedures and programs so that they may comply with such procedures
and programs as applicable.

14.02  Tests, Inspections, and Approvals

A. Contractor shall give Engineer timely notice of readiness of the Work (or specific parts
thereof) for all required inspections and tests, and shall cooperate with inspection and testing
personnel to facilitate required inspections and tests.

B. Owner shall retain and pay for the services of an independent inspector, testing laboratory, or
other qualified individual or entity to perform all inspections and tests expressly required by
the Contract Documents to be furnished and paid for by Owner, except that costs incurred in
connection with tests or inspections of covered Work will be governed by the provisions of
Paragraph 14.05.

C. If Laws or Regulations of any public body having jurisdiction require any Work (or part
thereof) specifically to be inspected, tested, or approved by an employee or other
representative of such public body, Contractor shall assume full responsibility for arranging
and obtaining such inspections, tests, or approvals, pay all costs in connection therewith, and
furnish Engineer the required certificates of inspection or approval.

D. Contractor shall be responsible for arranging, obtaining, and paying for all inspections and
tests required:

1. by the Contract Documents, unless the Contract Documents expressly allocate
responsibility for a specific inspection or test to Owner;

2. to attain Owner’s and Engineer’s acceptance of materials or equipment to be incorporated
in the Work;
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3. by manufacturers of equipment furnished under the Contract Documents;

4. for testing, adjusting, and balancing of mechanical, electrical, and other equipment to be
incorporated into the Work; and

5. for acceptance of materials, mix designs, or equipment submitted for approval prior to
Contractor’s purchase thereof for incorporation in the Work.

Such inspections and tests will be performed by independent inspectors, testing laboratories,
or other qualified individuals or entities acceptable to Owner and Engineer.

If the Contract Documents require the Work (or part thereof) to be approved by Owner,
Engineer, or another designated individual or entity, then Contractor shall assume full
responsibility for arranging and obtaining such approvals.

If any Work (or the work of others) that is to be inspected, tested, or approved is covered by
Contractor without written concurrence of Engineer, Contractor shall, if requested by
Engineer, uncover such Work for observation. Such uncovering will be at Contractor’s
expense unless Contractor had given Engineer timely notice of Contractor’s intention to
cover the same and Engineer had not acted with reasonable promptness in response to such
notice.

14.03  Defective Work

A.
B.

Contractor’s Obligation: It is Contractor’s obligation to assure that the Work is not defective.

Engineer’s Authority: Engineer has the authority to determine whether Work is defective, and
to reject defective Work. Notwithstanding the foregoing, any Work that is defective must be
corrected by the Contractor with or without notice from Engineer or Owner.

Notice of Defects: Prompt written notice of all defective Work of which Owner or Engineer
has actual knowledge will be given to Contractor, provided that any failure of Owner or
Engineer to provide such notice shall not release Contractor from its obligation to correct all
defective work with or without such notice.

Correction, or Removal and Replacement: Promptly after receipt of written notice of
defective Work, Contractor shall correct all such defective Work, whether discovered before
or after Substantial Completion or final completion of the Work, whether or not fabricated,
installed, or completed, or, if Engineer has rejected the defective Work, remove it from the
Project and replace it with Work that is not defective.

Preservation of Warranties: When correcting defective Work, Contractor shall take no action
that would void or otherwise impair Owner’s special warranty and guarantee, if any, on said
Work.

Costs and Damages: In addition to its correction, removal, and replacement obligations with
respect to defective Work, and such other remedies available to Owner, Contractor shall pay
all claims, costs, losses, and damages arising out of or relating to defective Work, including
but not limited to the cost of the inspection, testing, correction, removal, replacement, or
reconstruction of such defective Work, fines levied against Owner by governmental
authorities because the Work is defective, fees of the Engineer, reasonable attorneys’ fees,
and the costs of repair or replacement of work of others resulting from defective Work. Prior
to final payment, if Owner and Contractor are unable to agree as to the measure of such
claims, costs, losses, and damages resulting from defective Work, then Owner may impose a
reasenable-set-off against payments due under Article 15.
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14.04  Acceptance of Defective Work

A. If, instead of requiring correction or removal and replacement of defective Work, Owner

prefers to accept it, Owner rnay do SO—QSH-bj%Gt—*f—S—HGh—&GG%p%&HG%GGGH%S—?HGP—%G—ﬁH&l

i o ndans ! ; Contractor
shall pay all clalms costs losses and damages attrlbutable to Owner’s evaluatron of and
determination to accept such defective Work (such costs to be approved by Engineer as to
reasonableness), and for the diminished value of the Work to the extent not otherwise paid by
Contractor. If any such acceptance occurs prior to final payment, the necessary revisions in
the Contract Documents with respect to the Work will be incorporated in a Change Order. If
the parties are unable to agree as to the decrease in the Contract Price, reflecting the
diminished value of Work so accepted, then
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14.05

14.06

14.07

Owner may impose a reasonable set-off against payments due under Article 15. If the
acceptance of defective Work occurs after final payment, Contractor shall pay an appropriate
amount to Owner. Notwithstanding the foregoing, no such acceptance shall be valid unless
express, unambiguous and unequivocal using words to the effect that “Owner is accepting a
defective condition,” and contained in a Change Order signed by authorized representative of
Owner, and even then, such acceptance shall be only to the extent stated in the Change Order.

Uncovering Work

A.

B.

Engineer has the authority to require additional inspection or testing of the Work, whether or
not the Work is fabricated, installed, or completed.

If any Work is covered contrary to the written request of Engineer, then Contractor shall, if
requested by Engineer, uncover such Work for Engineer’s observation, and then replace the
covering, all at Contractor’s expense.

If, through no fault of Contractor, Engineer considers it necessary or advisable that covered
Work be_again observed by Engineer or inspected or tested by others, then Contractor, at
Engineer’s request, shall uncover, expose, or otherwise make available for such additional
observation, inspection, or testing as Engineer may require, that portion of the Work in
question, and provide all necessary labor, material, and equipment.

1. Ifitis found that the uncovered Work is defective, Contractor shall be responsible for all
claims, costs, losses, and damages arising out of or relating to such uncovering, exposure,
observation, inspection, and testing, and of satisfactory replacement or reconstruction
(including but not limited to all costs of repair or replacement of work of others); and
pending Contractor’s full discharge of this responsibility the Owner shall be entitled to
impose a reasonable-set-off against payments due under Article 15.

2. Ifthe uncovered Work is not found to be defective, Contractor shall be allowed an
increase in the Contract Price or an extension of the Contract Times, directly attributable
to such uncovering, exposure, observation, inspection, testing, replacement, and
reconstruction. If the parties are unable to agree as to the amount or extent thereof, then
Contractor may submit a Change Proposal within 36-14 days of the-determination-that-the
Werk-is-noet-defeetivedate of uncovering.

Owner May Stop the Work

A.

If the Work is defective, or Contractor fails to supply sufficient skilled workers or suitable
materials or equipment, or fails to perform the Work in such a way that the completed Work
will conform to the Contract Documents, then Owner may order Contractor to stop the Work,
or any portion thereof, until the cause for such order has been eliminated; however, this right
of Owner to stop the Work will not give rise to any duty on the part of Owner to exercise this
right for the benefit of Contractor, any Subcontractor, any Supplier, any other individual or
entity, or any surety for, or employee or agent of any of them.

Owner May Correct Defective Work

A.

If Contractor fails promptlywithin-areasenable-time after written notice from Engineer to
correct defective Work, or to remove and replace defective Work as required by Engineer,
then Owner may, after 7 days’ written notice to Contractor, correct or remedy any such
deficiency, and/or exercise any other remedies available to Owner.

expeditionshy—In connection with such corrective or remedial action, Owner may exclude
Contractor from all or part of the Site, take possession of all or part of the Work and suspend
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Contractor’s services related thereto, and incorporate in the Work all materials and equipment
stored at the Site or for which Owner has paid Contractor but which are stored elsewhere.
Contractor shall
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allow Owner, Owner’s representatives, agents and employees, Owner’s other contractors, and
Engineer and Engineer’s consultants access to the Site to enable Owner to exercise the rights
and remedies under this paragraph.

All claims, costs, losses, and damages incurred or sustained by Owner in exercising the rights
and remedies under this Paragraph 14.07 will be charged against Contractor as set-offs
against payments due under Article 15. Such claims, costs, losses and damages will include
but not be limited to all costs of repair, or replacement of work of others destroyed or
damaged by correction, removal, or replacement of Contractor’s defective Work, fees of the
Engineer and reasonable attorneys’ fees.

Contractor shall not be allowed an extension of the Contract Times because of any delay in
the performance of the Work attributable to the exercise by Owner of Owner’s rights and
remedies under this Paragraph 14.07.

ARTICLE 15—PAYMENTS TO CONTRACTOR; SET-OFFS; COMPLETION; CORRECTION

PERIOD

15.01 Progress Payments

A. Basis for Progress Payments: The Schedule of Values established as provided in Article 2

B.

will serve as the basis for progress payments and will be incorporated into a form of
Application for Payment acceptable to Engineer. Progress payments for Unit Price Work will
be based on the number of units completed during the pay period, as determined under the
provisions of Paragraph 13.03. Progress payments for cost-based Work will be based on Cost
of the Work completed by Contractor during the pay period.

Applications for Payments

1. At least 20 days before the date established in the Agreement for each progress payment
(but not more often than once a month), Contractor shall submit to Engineer for review
an Application for Payment filled out and signed by Contractor covering the Work
completed as of the date of the Application and accompanied by such supporting
documentation as is required by the Contract Documents.

2. If payment is requested on the basis of materials and equipment not incorporated in the
Work but delivered and suitably stored at the Site or at another location agreed to in
writing, the Application for Payment must also be accompanied by: (a) a bill of sale,
invoice, copies of subcontract or purchase order payments, or other documentation
establishing full payment by Contractor for the materials and equipment; (b) at Owner’s
request, documentation warranting that Owner has received the materials and equipment
free and clear of all Liens; and (c) evidence that the materials and equipment are covered
by appropriate property insurance, a warehouse bond, or other arrangements to protect
Owner’s interest therein, all of which must be satisfactory to Owner.

3. Beginning with the second Application for Payment, each Application must include an
affidavit of Contractor stating that all previous progress payments received by Contractor
have been applied to discharge Contractor’s legitimate obligations associated with prior
Applications for Payment.

4. The amount of retainage with respect to progress payments will be as stipulated in the
Agreement, but not less than 5%.
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C. Review of Applications

1.

Engineer will, within 10 days after receipt of each complete and accurate Application for
Payment, including each resubmittal, either indicate in writing a recommendation and
certification of payment and present the Application to Owner, or return the Application
to Contractor indicating in writing Engineer’s reasons for refusing to recommend
payment. In the latter case, Contractor may make the necessary corrections and resubmit
the Application.

Engineer’s recommendation and certification of any payment requested in an Application
for Payment will constitute a representation by Engineer to Owner, based on Engineer’s
observations of the executed Work as an experienced and qualified design professional,
and on Engineer’s review of the Application for Payment and the accompanying data and
schedules, that to the best of Engineer’s knowledge, information and belief:

a. the Work has progressed to the point indicated;

b. the quality of the Work is generally in accordance with the Contract Documents
(subject to an evaluation of the Work as a functioning whole prior to or upon
Substantial Completion, the results of any subsequent tests called for in the Contract
Documents, a final determination of quantities and classifications for Unit Price
Work under Paragraph 13.03, and any other qualifications stated in the
recommendation); and

c. the conditions precedent to Contractor’s being entitled to such payment appear to
have been fulfilled in so far as it is Engineer’s responsibility to observe the Work,
subject to any deductions by Owner for the fair value of its claims against Contractor
in accordance with the Contract and G.L. ¢.30, § 39G/K, and without waiver or
release of Contractor’s obligation to correct all defective Work.

By recommending and certifying any such payment Engineer will not thereby be deemed
to have represented that:

a. inspections made to check the quality or the quantity of the Work as it has been
performed have been exhaustive, extended to every aspect of the Work in progress,
or involved detailed inspections of the Work beyond the responsibilities specifically
assigned to Engineer in the Contract; or

b. there may not be other matters or issues between the parties that might entitle

Contractor-to-be-paid-additionally- by-Owner-or-entitle-Owner to withhold payment to

Contractor.

Neither Engineer’s review of Contractor’s Work for the purposes of recommending
payments nor Engineer’s recommendation of any payment, including final payment, will
impose responsibility on Engineer:

to supervise, direct, or control the Work;

b. for the means, methods, techniques, sequences, or procedures of construction, or the
safety precautions and programs incident thereto;

c. for Contractor’s failure to comply with Laws and Regulations applicable to
Contractor’s performance of the Work;

d. to make any examination to ascertain how or for what purposes Contractor has used
the money paid by Owner; or
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e. to determine that title to any of the Work, materials, or equipment has passed to
Owner free and clear of any Liens.

Engineer may refuse to recommend_and certify the whole or any part of any payment if,
in Engineer’s opinion, it would be incorrect to make the representations to Owner stated
in Paragraph 15.01.C.2.

Engineer will recommend reductions in payment (set-offs) necessary in Engineer’s
opinion to protect Owner from loss because_of any of the following, provided Owner
shall not be bound by such recommendations, and may withhold the fair value of all
claims against Contractor in accordance with the Contract and G.L. ¢.30, § 39G/K:

the Work is defective, requiring correction or replacement;
b. the Contract Price has been reduced by Change Orders;

c. Owner has been required to correct defective Work in accordance with
Paragraph 14.07, or has accepted defective Work pursuant to Paragraph 14.04;

d. Owner has been required to remove or remediate a Hazardous Environmental
Condition for which Contractor is responsible; or

e. Engineer has actual knowledge of the occurrence of any of the events that would
constitute a default by Contractor and therefore justify termination for cause under
the Contract Documents.

D. Payment Becomes Due

1.

Ten days after presentation of the Application for Payment to Owner with Engineer’s
recommendation_and certification, the amount recommended and certification (subject to
any Owner set-offs) will become due, and when due will be paid by Owner to Contractor.

E. Reductions in Payment by Owner

L.

In addition to any reductions in payment (set-offs) recommended by Engineer, Owner is
entitled to impose a set-off against payment based on any of Owner’s other claims,
including any of the following:

a. Claims have been made against Owner based on Contractor’s conduct in the
performance or furnishing of the Work, or Owner has incurred costs, losses, or
damages resulting from Contractor’s conduct in the performance or furnishing of the
Work, including but not limited to claims, costs, losses, or damages from workplace
injuries, adjacent property damage, non-compliance with Laws and Regulations, and
patent infringement;

b. Contractor has failed to take reasonable and customary measures to avoid damage,
delay, disruption, and interference with other work at or adjacent to the Site;

Contractor has failed to provide and maintain required bonds or insurance;

d. Owner has been required to remove or remediate a Hazardous Environmental
Condition for which Contractor is responsible;

e. Owner has incurred extra charges or engineering costs related to submittal reviews,
evaluations of proposed substitutes, tests and inspections, or return visits to
manufacturing or assembly facilities;

f.  The Work is defective, requiring correction or replacement;
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g.  Owner has been required to correct defective Work in accordance with
Paragraph 14.07, or has accepted defective Work pursuant to Paragraph 14.04;

h. The Contract Price has been reduced by Change Orders;

i.  An event has occurred that would constitute a default by Contractor and therefore
justify a termination for cause;

j. Liquidated or other damages have accrued as a result of Contractor’s failure to
achieve Milestones, Substantial Completion, or final completion of the Work;

k. Liens have been filed in connection with the Work, except where Contractor has
delivered a specific bond satisfactory to Owner to secure the satisfaction and
discharge of such Liens; or

. Other items entitle Owner to a set-off against the amount recommended.

15.02  Contractor’s Warranty of Title

A. Contractor warrants and guarantees that title to all Work, materials, and equipment furnished
under the Contract will pass to Owner free and clear of (1) all Liens and other title defects,
and (2) all patent, licensing, copyright, or royalty obligations, no later than 7 days after the
time of payment by Owner.

15.03  Substantial Completion

A. When Contractor considers the entire Work ready for its intended use Contractor shall notify
Owner and Engineer in writing that the entire Work is substantially complete and request that
Engineer issue a certificate of Substantial Completion. Contractor shall at the same time
submit to Owner and Engineer an initial draft of punch list items to be completed or corrected
before final payment, subject to revision and addition by the Engineer.

B. Promptly after Contractor’s notification, Owner-Contractor;-and-Engineer shall make an
inspection of the Work to determine, in consultation with Owner, the status of completion. If
Engineer does not consider the Work substantially complete, Engineer will notify Owner and
Contractor in writing giving the reasons therefor. Contractor shall pay for all costs of
additional inspections after the first inspection.

C. If,in consultation with Owner, Engineer considers the Work substantially complete, Engineer
will inspect the Work for the purpose of preparing a monetized punchlist of all remaining
items of incomplete and defective work, and shall, upon completion of such punchlist, deliver
to Owner a preliminary certificate of Substantial Completion which will fix-propose the date
of Substantial Completion. Engineer shall attach to the certificate a monetized punch list of

items to be completed or corrected before final payment. Ownershall-have-7-days-after

EJCDC® C-700 - Copyright® 2018 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved.

GENERAL CONDITIONS OF THE CONSTRUCTION CONTRACT

007000 -75
pw:\Provincetown T MA\0024P125.00\11000 Specifications and Procurement\MacMillan Pier Upgrades Repairs\DIV 00\00 70 00 General
Conditions 2018.docx




24P125.25

MacMillan Pier Safety Upgrades & Pier Repairs
Town of Provincetown

sabstaﬂﬂal-l-y—eemp}et%then Engmeer w111 W1th1n said 14 days execute and deliver to Owner
and Contractor a final certificate of Substantial Completion (with a revised-monetized punch

11st of items to be completed or corrected)+eﬂeetmg—sueh—eh&nges—ﬁem—ehepfehmmaw

At the time of receipt of the preliminary certificate of Substantial Completion, Owner and
Contractor will confer regarding Owner’s use or occupancy of the Work following
Substantial Completion, review the builder’s risk insurance policy with respect to the end of
the builder’s risk coverage, and confirm the transition to coverage of the Work under a
permanent property insurance policy held by Owner. Unless Owner and Contractor agree
otherwise in writing, Owxner-Contractor shall bear responsibility for security, operation,
protection of the Work, property insurance, maintenance, heat, and utilities upon Owner’s use
or
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occupancy of the Work until Contractor receives written confirmation from Owner that the
Work is covered by Owner’s property insurance.

After Substantial Completion the Contractor shall promptly begin work on the punch list of
items to be completed or corrected prior to final payment, and shall complete and correct all
such items within 30 days of Substantial Completion. In appropriate cases Contractor may
submit monthly Applications for Payment for completed punch list items, following the
progress payment procedures set forth above.

Owner shall have the right to exclude Contractor from the Site after the date of Substantial
Completion subject to allowing Contractor reasonable access to remove its property and
complete or correct items on the punch list.

15.04 Partial Use or Occupancy

A. Prior to Substantial Completion of all the Work, Owner may use or occupy any substantially
completed part of the Work which has specifically been identified in the Contract
Documents, or which Owner and Engineer;-and-Contractor agree constitutes a separately
functioning and usable part of the Work that can be used by Owner for its intended purpose
without significant interference with Contractor’s performance of the remainder of the Work.;

sbtectte-thefo o ine e diio e

15.05 Final Inspection

A. Upon written notice from Contractor that the entire Work or an agreed portion thereof is

complete, Engineer will promptly make a final inspection with Owner and-Centractor-and
will notify Contractor in writing of all particulars in which this inspection reveals that the
Work, or agreed portion thereof, is incomplete or defective. Contractor shall immediately
take such measures as are necessary to complete such Work or remedy such deficiencies.

Contractor shall pay all costs of additional inspections after the first final inspection.
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15.06 Final Payment
A. Application for Payment

1. After Contractor has, in the opinion of Engineer, satisfactorily completed all corrections
identified during the final inspection and has delivered, in accordance with the Contract
Documents, all maintenance and operating instructions, schedules, guarantees, bonds,
certificates or other evidence of insurance, certificates of inspection, annotated record
documents (as provided in Paragraph 7.12), and other documents, Contractor may make
application for final payment.

2. The final Application for Payment must be accompanied (except as previously delivered)
by:

a. all documentation called for in the Contract Documents;
b. consent of the surety, if any, to final payment;

c. satisfactory evidence that all title issues have been resolved such that title to all
Work, materials, and equipment has passed to Owner free and clear of any Liens or
other title defects, or will so pass upon final payment.

d. alist of all duly pending Change Proposals-and-Claims; and

e. complete and legally effective releases or waivers (satisfactory to Owner) of all Lien
rights arising out of the Work, and of Liens filed in connection with the Work.

3. Inlieu of the releases or waivers of Liens specified in Paragraph 15.06.A.2 and as
approved by Owner, Contractor may furnish receipts or releases in full and an affidavit of
Contractor that: (a) the releases and receipts include all labor, services, material, and
equipment for which a Lien could be filed; and (b) all payrolls, material and equipment
bills, and other indebtedness connected with the Work for which Owner might in any
way be responsible, or which might in any way result in liens or other burdens on
Owner's property, have been paid or otherwise satisfied. If any Subcontractor or Supplier
fails to furnish such a release or receipt in full, Contractor may furnish a bond or other
collateral satisfactory to Owner to indemnify Owner against any Lien, or Owner at its
option may issue joint checks payable to Contractor and specified Subcontractors and
Suppliers.

B. Engineer’s Review of Final Application and Recommendation of Payment: If, on the basis of
Engineer’s observation of the Work during construction and final inspection, and Engineer’s
review of the final Application for Payment and accompanying documentation as required by
the Contract Documents, Engineer is satisfied that the Work has been completed and
Contractor’s other obligations under the Contract have been fulfilled, Engineer will, within
10 days after receipt of the final Application for Payment, indicate in writing Engineer’s
recommendation and certification of final payment and present the final Application for
Payment to Owner for payment. Such recommendation and certification will account for any
set-offs against payment that are necessary in Engineer’s opinion to protect Owner from loss
for the reasons stated above with respect to progress payments, subject, however, to Owner’s
further deductions based on Owner’s determination of the fair value of its claims against
Contractor. Otherwise, Engineer will return the Application for Payment to Contractor,
indicating in writing the reasons for refusing to recommend final payment, in which case
Contractor shall make the necessary corrections and resubmit the Application for Payment.
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15.07

15.08

C.

Notice of Acceptability: In support of its recommendation of payment of the final Application
for Payment, Engineer will also give written notice to Owner and Contractor that the Work is
acceptable, subject to stated limitations in the notice and to the provisions of Paragraph 15.07.

Completion of Work: The Work is complete (subject to surviving obligations) when it is
ready for final payment as established by the Engineer’s written recommendation and
certification of final payment and issuance of notice of the acceptability of the Work, subject,
however, to Contractor’s obligation to correct all defective Work whether discovered before
or after final completion.

Final Payment Becomes Due: Upon receipt from Engineer of the final Application for
Payment and accompanying documentation, Owner shall set off against the amount
recommended by Engineer for final payment any further sum to which Owner determines it is
entitled, including but not limited to set-offs for liquidated damages and set-offs allowed
under the provisions of this Contract and law with respect to progress payments. Owner shall
pay the resulting balance due to Contractor within 30 days of Owner’s receipt of the final
Application for Payment from Engineer, subject to Owner’s other rights and remedies under
the Contract and law.

Waiver of Claims

B-—The acceptance of final payment by Contractor will constitute a waiver by Contractor of all

claims and rights against Owner-other-than-these-pending-matters-that have-been-duly
bmitted Claim, led-undes {1 o  Asticle 17

Correction Period

A. If within one year after the date of Substantial Completion (or such longer period of time as

may be prescribed by the Supplementary Conditions or the terms of any applicable special
guarantee required by the Contract Documents), Owner gives Contractor written notice that
any Work has been found to be defective, or that Contractor’s repair of any damages to the
Site or adjacent areas has been found to be defective, then after receipt of such notice of
defect Contractor shall promptly, without cost to Owner and in accordance with Owner’s
written instructions, and without waiver of such other rights and remedies available to
Owner:

1. correct the defective repairs to the Site or such adjacent areas;
2. correct such defective Work;

3. remove the defective Work from the Project and replace it with Work that is not
defective, if the defective Work has been rejected by Owner, and

4. satisfactorily correct or repair or remove and replace any damage to other Work, to the
work of others, or to other land or areas resulting from the corrective measures.

Owner shall endeavor in good faith to give any such notice of defect within 60 days of the
discovery that such Work or repairs is defective, provided that any failure to do so shall not

operate as a waiver of Owner’s rlghts and remedles -I-f—sueh—&e&e%s—gwe&-w&hm—s&eh—é@
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C.

If, after receipt of a notice of defect-within-60-days-and-within-the-eorrection-period,

Contractor does not promptly comply with the terms of Owner’s written instructions, or in an
emergency where delay would cause serious risk of loss or damage, Owner may have the
defective Work corrected or repaired or may have the rejected Work removed and replaced.
Contractor shall pay all costs, losses, and damages (including but not limited to all fees and
charges of engineers, architects, attorneys, and other professionals and all court or arbitration
or other dispute resolution costs) arising out of or relating to such correction or repair or such
removal and replacement (1nclud1ng but not limited to all costs of repair or replacement of
work of others).

In special circumstances where a particular item of equipment is placed in continuous service
before Substantial Completion of all the Work, the correction period for that item may start to
run from an earlier date if so provided in the Specifications.

Where defective Work (and damage to other Work resulting therefrom) has been corrected or
removed and replaced under this paragraph, the correction period hereunder with respect to
such Work will be extended for an additional period of one year after such correction or
removal and replacement has been satisfactorily completed.

Contractor’s obligations under this paragraph are in addition to all other obligations and
warranties. The provisions of this paragraph are not to be construed as a substitute for, or a
waiver of, the provisions of any applicable statute of limitation or repose.

ARTICLE 16—SUSPENSION OF WORK AND TERMINATION

16.01

Owner May Suspend Work

A. At any time and without cause, Owner may suspend the Work or any portion thereof for-a

by written notice to Contractor and Engineer.
Such notice will fix the date on which Work will be resumed. Contractor shall resume the
Work on the date so fixed. Contractor shall be entitled to an adjustment in the Contract Price
or an extension of the Contract Times directly attributable to any such suspension_if and as
required by G.L. ¢.30, § 390. Any Change
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Proposal seeking such adjustments must be submitted no later than 30-14 days after the date
fixed for resumption of Work.

16.02  Owner May Terminate for Cause

A. The occurrence of any one or more of the following events will constitute a default by
Contractor and justify termination for cause:

1. Contractor’s persistent-failure to perform the Work in accordance with the Contract
Documents (including, but not limited to, failure to supply sufficient skilled workers or
suitable materials or equipment, or failure to adhere to the Progress Schedule);

2. Failure of Contractor to perform or otherwise to comply with a material term of the
Contract Documents;

3. Contractor’s failure to comply with or disregard of Laws or Regulations of any public
body having jurisdiction; or

4. Contractor’s repeated-disregard of the authority of Owner or Engineer.

B. If one or more of the events identified in Paragraph 16.02.A occurs, then after giving
Contractor (and-any-surety)-10 days’ written notice that Owner is considering a declaration
that Contractor is in default and termination of the Contract, Owner may proceed to:

1. declare Contractor to be in default, and give Contractor (and any surety) written notice
that the Contract is terminated; and

2. enforce the rights available to Owner under any applicable performance bond.

d&;-iLf Owner has
ternnnated the Contract for cause, Owner may exclude Contractor from the Site, take
possession of the Work, incorporate in the Work all materials and equipment stored at the
Site or for which Owner has paid Contractor but which are stored elsewhere, and complete
the Work as Owner may deem expedient.

%e—ﬁerferm—andpreeeed&ehhgen%%%b&eﬁueh—ﬁadurelntennonally onntted

E. If Owner proceeds as provided in Paragraph 16.02.B, Contractor shall not be entitled to
receive any further payment until the Work is completed. If the unpaid balance of the
Contract Price exceeds the cost to complete the Work, including all related claims, costs,
losses, and damages (including but not limited to all fees and charges of engineers, architects,
attorneys, and other professionals) sustained by Owner, such excess will be paid to
Contractor. If the cost to complete the Work including such related claims, costs, losses, and
damages exceeds such unpaid balance Contractor shall pay the dlfference to Owner -Such

When exercising any rrghts or remedles under this paragraph Owner shall not be requlred to
obtain the lowest price for the Work performed.

F. Where Contractor’s services have been so terminated by Owner, the termination will not
affect any rights or remedies of Owner against Contractor then existing or which may
thereafter accrue, or any rights or remedies of Owner against Contractor or any surety under
any payment bond or performance bond. Any retention or payment of money due Contractor
by Owner will not release Contractor from liability.
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16.03

Owner May Terminate for Convenience

A. Upon 7 days’ written notice to Contractor and Engineer, Owner may, without cause and
without prejudice to any other right or remedy of Owner, terminate the Contract. In such
case, Contractor shall be paid for (without duplication of any items):

1. completed and acceptable Work executed in accordance with the Contract Documents
prior to the effective date of termination, including fair and reasonable sums for overhead
and profit on such Work; and

2. reasonable and necessary expenses sustained prior to the effective date of termination in

performing services and furnishing labor, materials, or equipment as required by the
Contract Documents in connection with uncompleted Work, plus fair and reasonable
sums for overhead and profit on such expenses:-and.

B. Contractor shall not be paid for any loss of anticipated profits or revenue, post-termination
overhead costs, or other economic loss arising out of or resulting from such termination.

16.04 Contractor May Stop Work or Terminate

A. If, through no act or fault of Contractor, (1) the Work is suspended for more than 90
consecutive days by Owner or under an order of court or other public authority, or (2)
Engineer fails to act on any Application for Payment within 30 days after it is submitted, or
(3) Owner fails for 30 days to pay Contractor any sum finally determined to be due, then
Contractor may, upon 7-14 days’ written notice to Owner and Engineer, and provided Owner
or Engineer do not remedy such suspension or failure within that time, terminate the contract
and recover from Owner payment on the same terms as provided in Paragraph 16.03.

B. In lieu of terminating the Contract and without prejudice to any other right or remedy, if
Engineer has failed to act on an Application for Payment within 30 days after it is submitted,
or Owner has failed for 30 days to pay Contractor any sum finally determined to be due,
Contractor may, 7-14 days after written notice to Owner and Engineer, stop the Work until

ARTICLE 17—FINAEL-RESOLUTION OF DISPUTES

17.01

Methods and Procedures

A. Disputes Subject to Final-Resolution: The following disputed matters are subject to final
resolution under the provisions of this article:

1.

omitted.

pursuant-to-Article 1 2:-andIntentionally
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2. Disputes between Owner and Contractor concerning the Work, or obligations under the

Contract Documents;-that-arise-afterfinal payment-has-been-made.

B. F&inat-Resolution of Disputes: For any dispute subject to resolution under this article, Owner
or Contractor may:

1. elect in writing to invoke the dispute resolution process, if any, provided for in the
Supplementary Conditions;

2. agree with the other party to submit the dispute to another dispute resolution process; or

3. if no dispute resolution process is provided for in the Supplementary Conditions or
mutually agreed to, give written notice to the other party of the intent to submit the
dispute to a court of competent jurisdiction. The parties agree that venue for any such
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dispute shall be in the state court sitting in the county in which Owner maintains its
principal offices. Notwithstanding the foregoing or anything to the contrary in the
Contract, for disputes involving decisions of Engineer or Owner that are final and binding
on Contractor, Contractor shall be required to demonstrate that such decisions were
arbitrary and capricious or illegal pursuant to G.L. ¢.30, § 39J., in addition to such other
burdens of proof imposed by law.

ARTICLE 18—MISCELLANEOUS

18.01

18.02

18.03

18.04

18.05

18.06

Giving Notice

A. Whenever any provision of the Contract requires the giving of written notice to Owner,
Engineer, or Contractor, it will be deemed to have been validly given only if delivered:

1. in person, by a commercial courier service or otherwise, to the recipient’s place of
business;

2. by registered or certified mail, postage prepaid, to the recipient’s place of business; or

3. by e-mail to the recipient, with the words “Formal Notice” or similar in the e-mail’s
subject line.

Computation of Times

A. When any period of time is referred to in the Contract by days, it will be computed to exclude
the first and include the last day of such period. If the last day of any such period falls on a
Saturday or Sunday or on a day made a legal holiday by the law of the applicable jurisdiction,
such day will be omitted from the computation.

Cumulative Remedies

A. The duties and obligations imposed by these General Conditions and the rights and remedies
available hereunder to the parties hereto are in addition to, and are not to be construed in any
way as a limitation of, any rights and remedies available to any or all of them which are
otherwise imposed or available by Laws or Regulations, by special warranty or guarantee, or
by other provisions of the Contract. The provisions of this paragraph will be as effective as if
repeated specifically in the Contract Documents in connection with each particular duty,
obligation, right, and remedy to which they apply.

Limitation of Damages

A. With respect to any and all Change Proposals, Claims;-disputes-subjeet-to-finalresolution,
and other matters at issue, neither Owner nor Engineer, nor any of their officers, directors,

members, partners, employees, agents, consultants, or subcontractors, shall be liable to
Contractor for any consequential damages, including without limitation lost profits, and
claims, costs, losses, or damages sustained by Contractor on or in connection with any other
project or anticipated project.

No Waiver

A. A party’s non-enforcement of any provision will not constitute a waiver of that provision, nor
will it affect the enforceability of that provision or of the remainder of this Contract.

Survival of Obligations

A. All representations, indemnifications, warranties, and guarantees made in, required by, or
given in accordance with the Contract, as well as all continuing obligations indicated in the
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Contract, will survive final payment, completion, and acceptance of the Work or termination
of the Contract or of the services of Contractor.

18.07 Controlling Law

A. This Contract is to be governed by the law of the state in which the Project is located without
application of such state’s laws addressing conflicts-of-law.

18.08 Assignment of Contract

A. Unless expressly agreed to elsewhere in the Contract, no assignment by a party to this
Contract of any rights under or interests in the Contract will be binding on the other party
without the written consent of the party sought to be bound; and, specifically but without
limitation, money that may become due and money that is due may not be assigned without
such consent (except to the extent that the effect of this restriction may be limited by law),
and unless specifically stated to the contrary in any written consent to an assignment, no
assignment will release or discharge the assignor from any duty or responsibility under the
Contract.

18.09  Successors and Assigns

A. Owner and Contractor each binds itself, its successors, assigns, and legal representatives to
the other party hereto, its successors, assigns, and legal representatives in respect to all
covenants, agreements, and obligations contained in the Contract Documents.

18.10 Headings

A. Article and paragraph headings are inserted for convenience only and do not constitute parts
of these General Conditions.

18.11 Tort Claims Act

A. Notwithstanding anything to the contrary in the Contract, nothing in the Contract shall
operate as a waiver of any rights, remedies and defenses of Owner as a municipality under the
Massachusetts Tort Claims Act, G.L. ¢.258.
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SECTION 02 41 00

SELECTIVE DEMOLITION
PART 1 - GENERAL
1.1 DESCRIPTION OF WORK
A.  Carefully demolish and remove from the site those items scheduled to be so

demolished and removed.

B. Carefully remove and store off or on site those items scheduled to be reused. Replace
these items as indicated on the Drawings such that they are undamaged and fit for their
intended purpose.

C.  All utility lines that are altered or relocated during the construction are to be of an

equal standard to those now existing and are to be acceptable to the Owner and the
appropriate Utility Company. The Contractor is to inform and liaise with the Owner
regarding all work that may affect the existing utilities. The Owner will make
arrangements with the Utility Company for services to be cut-off if required during
construction. The Contractor is responsible for notification of local utilities.

1.2 QUALITY ASSURANCE

Use adequate numbers of skilled work men and women who are thoroughly trained and
experienced in the necessary crafts and who are completely familiar with the specified
requirements and the methods needed for proper performance of the Work of this specification.

1.3 SUBMITTALS

Except for items specifically scheduled for reuse, demolished material shall be considered to be

property of the Contractor and shall be completely removed from the job site and disposed of in

legal manner. The Contractor shall submit a detailed disposal plan to the Engineer. The disposal
plan shall include the name, address, and telephone number of the disposal site. The Contractor

shall submit to the Engineer a signed manifest and trip ticket stating that the debris was disposed
at the stated site within 24 hours after the material has left the site.

PART 2 - PRODUCTS (NOT USED)

PART 3 - EXECUTION
3.1 SURFACE CONDITIONS

Examine the areas and conditions under which Work of this Section will be performed. Correct
conditions detrimental to timely and proper completion of the Work. Do not proceed until
satisfactory conditions are corrected.

SELECTIVE DEMOLITION
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3.2 DEMOLITION

A. By careful study of the Contract Documents, determine the location and extent of
selective demolition to be performed.

B.  In company with the Engineer, visit the site and verify the extent and location of
selective demolition required.

1. Carefully identify limits of selective demolition.
2. Secure the Engineer’s review of the items scheduled for selective demolition.
3. Demolish and remove the scheduled items.

C. Prepare and follow an organized plan for demolition and removal of items.

1. Shut off, cap, and otherwise protect existing utility lines in accordance with the
requirements of the public agency or utility having jurisdiction.

2. Completely remove items scheduled to be so demolished and removed, leaving
surfaces clean, solid, and ready to receive new materials specified elsewhere or
excavation.

3. Inall activities, comply with pertinent regulations of governmental agencies
having jurisdiction.

D. Exercise all necessary care so as not to damage items scheduled to remain in place for
re-use.

E. Except for items specifically scheduled for reuse or to be turned over to the Owner,
demolished material shall be considered to be property of the Contractor and shall be
completely removed from the job site and disposed of in accordance with all Federal,
State and local regulations. Provide documentation to the Engineer that material has
been disposed of in such a manner.

33 REPLACEMENTS

In the event of demolition or damage caused to items not so scheduled to be demolished,
promptly replace such items to the approval of the Owner and at no additional cost to the Owner.

34 ALTERATIONS TO REUSED ITEMS

All alterations to reused items are to be of an equal standard to their original construction, or as
otherwise indicated in these specifications. The Contractor is responsible for ensuring that the
dimensions of reused items are adjusted to suit the new construction. Drawings are to be
presented to the Engineer for review prior to making any alterations; however, this review does
not relieve the Contractor of his responsibilities as indicated elsewhere in this Contract.

3.5 RELOCATION OF UTILITIES

Relocate existing utilities as required during construction such that services to the site are
maintained to the Owner's satisfaction. The Contractor is responsible for liaison with the Owner
on all aspects of utility service maintenance and relocation. If replacement of utilities is
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undertaken by a Utility Company or others, the Contractor shall coordinate these activities with
their own work.

END OF SECTION

SELECTIVE DEMOLITION
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SECTION 05 12 00

STRUCTURAL STEEL

PART I - GENERAL
1.1 WORK SPECIFIED

Work included: Provide miscellaneous structural steel items including but not limited to
accessories as shown on the Drawings, specified herein, and needed for a complete and proper
installation.

1.2 SUBMITTALS
A. Sufficient technical data to demonstrate compliance with the specified requirements.
B. Complete shop drawings detailing all members, profiles, sizes, spacing, proposed cuts,

connections, camber, holes, openings, fasteners, and similar data. Erection plans
showing the location and field connection of all members. Identify members by piece
numbers which correspond to erection numbers. Structural steel connection details not
specifically shown in the Contract Documents shall be detailed by the Contractor and
included with shop drawing submittals.

C. Submit manufacturer’s certifications showing that the products meet or exceed the
required standards for the following items:

1. Bolts, including nuts and washers.
2. Threaded rods including all hardware.
3. Filler material and flux for welding.
4. Expansion bolts.

D. Submit Certified Mill Test Reports indicating structural strength, destructive and non-
destructive test analysis, chemical and physical properties of each type of steel and
conformance with ASTM A6.

E. Submit welder’s certificates certifying welders employed on the Work, verifying AWS
qualifications within the previous 12 months.
PART 2 - PRODUCTS
2.1 MATERIALS
A. Quality Assurance

1. Use adequate number of skilled work men and women who are thoroughly trained
and experienced in the necessary crafts and who are completely familiar with the

STRUCTURAL STEEL
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specified requirements and the methods needed for proper performance of the
Work of this specification.

2. Perform welding with electric arc process and in accordance with AWS "Code for
Arc and Gas Welding in Building Construction”.

3. In addition to complying with pertinent codes and regulations, comply with:

a. The American Institute of Steel Construction (AISC) “Steel Construction
Manual,” Fifteenth Edition.

Structural Steel Shapes shall conform to ASTM A992, A690, or A572 Grade 50.
Steel Angles, Channels and Plates shall conform to ASTM A572 Grade 50.
Anchor rods shall conform to ASTM F1554, for Grades 36, 55 and 105.
Carriage bolts and Lag screws shall conform to ASTM A307, Grade A.

High Strength Structural Bolts: Shall conform to ASTM F3125 Grade A325 with
hexagonal heads.

Nuts: Shall be hexagonal and conform to ASTM AS563.
Washers (except against timber): Shall conform to ASTM F436.

Threadbar Rods and Nuts: DYWIDAG Threadbar or equivalent accepted by the
Engineer, shall conform to ASTM A615 for Grades 60, 70, 80, and 100, and ASTM
A722 Grade 150.

Adhesive Anchors: Adhesive shall be HIT RE 500 V3 Injection Adhesive Anchor as
manufactured by Hilti Corporation, or equivalent acceptable to the Engineer. Anchor
rods shall be as specified above for threadbar anchors.

Expansion bolts: Shall be stainless steel HILTI KWIK BOLT 3, as manufactured by
HILTT or equivalent accepted by the Engineer.

Welding Materials: AWS D1.1; Type E70XX or type required for materials being
welded.

Grout: Non-shrink, non-metallic, high-performance cement-based grout conforming to
ASTM C827 such as Sikagrout 212 as manufactured by Sika Corporation or equivalent
accepted by the Engineer.

Fabrication:

1. Fabricate items of structural steel in accordance with AISC specifications and as
shown on the accepted shop drawings.

2. Properly mark materials for field assembly and for identification of the structure
and location intended. Fabricate for delivery sequence which will expedite erection
and minimize field handling of materials.

STRUCTURAL STEEL
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3. Provide bolts, nuts, and washers of all types and sizes required for completion of
field erection.

4. Comply with AWS code for procedures, appearance, and quality of welds, and
methods used in correcting welded work.

5. Cut, drill, or punch holes perpendicular to metal surfaces. Do not flame cut holes
or enlarge holes by burning. Drill holes in bearing plates. No holes will be allowed
unless first shown on the shop drawings and accepted by the Engineer.

6. Should holes be required in addition to those provided under this Section, provide
all such holes, and strengthen the area as required to compensate but only as
accepted by the Engineer.

7.  Moment connections shall develop the full strength of joined members. The cold
weather welding requirements of AWS shall be required and enforced.

8. Where finishing is required, complete the assembly, including welding of units,
before start of finishing.

9. Provide finish surfaces of members exposed in the final structure free from
markings, burrs, and other defects.

10. Assemble and weld built-up sections by methods which will produce true

alignment of axes without warp.

O.  Protective Coating

I.

[98)

General: Unless specifically noted otherwise, all items scheduled to receive
protective coating shall be fully fabricated with holes, cuts, threads, etc. prior to
receiving protective coating, prior to delivery to site.

Bolts, Nuts, and Washers: All bolts, nuts, and washers shall be hot dipped
galvanized in accordance with ASTM A153.

Threadbar Rods, and Nuts: Epoxy coated in accordance with ASTM A775.
Adhesive Anchor Rods: anchor rods, nuts, and washers shall be hot-dipped
galvanized in accordance with ASTM A153.

Field Touch-Up of Epoxy-Coated Items: Shall be performed in accordance with
Section 09 97 13 Coating on Steel Waterfront Structures.

P. Other Material

Provide other materials, not specifically described but required for a complete and
proper installation, as selected by the Contractor subject to the review of the
Engineer prior to final installation.

Q.  Product Handling and Storage

1.

2.
3.

Deliver materials to the job site properly marked to identify the location for which
they are intended.

Use markings corresponding to markings shown on the reviewed shop drawings.
Store in a manner to maintain identification and prevent damage, off the ground,
using pallets or other supports, and to permit easy access for inspection.

STRUCTURAL STEEL
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PART 3 - EXECUTION
3.1 INSTALLATION
A. Surface Conditions

Examine the areas and verify the conditions under which work of this section will be
performed. Correct conditions detrimental to timely and proper completion of the
Work. Do not proceed until unsatisfactory conditions are corrected.

B. Erection

1. Surveys:

a. Establish benchmarks necessary for accurate erection of structural steel.

b. Check elevations of concrete surfaces, and locations of anchor bolts and
similar items, before erection proceeds.

2. Temporary shoring and bracing:

a. Provide temporary shoring and bracing members with connections of sufficient
strength to bear imposed loads.

b. Provide temporary guy lines to achieve proper alignment of the structure as
erection proceeds.

c. Remove temporary connections and members when permanent members are in
place and final connections are made.

d. Field touch-up protective coating where damaged.

3. Anchor bolts:

a. Install anchor bolts and other connectors required for securing structural steel
to adjacent work as shown on the Contract Drawings.

b. Provide templates and other devices as needed for presetting bolts and other
anchors to accurate locations.

4. Field assembly:

a. Set structural frames accurately to the lines and elevations indicated.

b. Align and adjust the members forming part of a complete frame or structure
before fastening permanently.

c. Clean the bearing surfaces and other surfaces which will be in permanent
contact before assembly.

d. Adjust as required to compensate for discrepancies in elevation and alignment.

e. Level and plumb individual members of the structure within specified AISC
tolerances.

f. Establish required leveling and plumbing measurements on the mean operating
temperature of the structure, making allowances for the difference between
temperature at time of erection and the mean temperature at which the structure
will be when completed and in service.

g. Comply with AISC specifications for bearing, adequacy of temporary
connections, alignment, and removal of paint on surfaces adjacent to welds.

5. Gas cutting:

a. Do not use gas cutting torches for correcting fabricating errors in structural

framing, except on secondary members where acceptable to the Engineer.

STRUCTURAL STEEL
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b. When gas cutting is permitted, finish the gas cut section to a sheared
appearance acceptable to the Engineer.
6. Expansion Bolts and Adhesive Anchors: Install anchors in strict accordance with
manufacturers’ written instructions.

END OF SECTION

STRUCTURAL STEEL
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Perform welding with electric arc process and in accordance with “Structural
Welding Code-Steel" (ANSI/AWS D1.1). All structural welds shall be performed
by American Welding Society (AWS) welders certified for the appropriate
welding application.

In addition to complying with pertinent codes and regulations, comply with:
a. The American Institute of Steel Construction (AISC) “Steel Construction
Manual,” Fifteenth Edition.

All connections shall be designed by the steel fabricator except those specifically
detailed on the Contract Documents. Submit design calculations for review if
requested by Owner.

All references to SSPC shall be interpreted as Steel Structures Painting Council
Manual, Systems and Specifications, now part of the Association for Materials
Protection and Performance (AMPP).

Ferrous Metals

1.

3.

Steel Plate, Diamond Plate, and Bar Stock: ASTM A36.

Steel Pipe: ASTM AS53, standard weight (Schedule 40).

Welding Rods and Bare Electrodes: Select according to AWS specifications for
the metal alloy to be welded.

Protective Coating

1.

General: Unless specifically noted otherwise, all items scheduled to receive
protective coating shall be fully fabricated with holes, cuts, threads, etc. prior to
receiving protective coating, prior to delivery to site.

Bolts, Nuts, and Washers: All bolts, nuts, and washers shall be hot dipped
galvanized in accordance with ASTM A153.

Field Touch-Up of Epoxy-Coated Items: Shall be performed in accordance with
Section 09 97 13, Coating of Steel Waterfront Structures.

Field Touch-Up of Hot-Dipped Galvanized Items: Touch-up shall be performed
with Tnemec 90-97 Tnemec-Zinc primer or equivalent accepted by the Engineer.
Surface preparation and coating application shall be in strict accordance with
manufacturers’ written instructions.

General Fabrication

1.

Form metal fabrications from materials of size, thickness, and shapes indicated but
not less than that needed to comply with performance requirements indicated.
Work to dimensions indicated or accepted on shop drawings, using proven details
of fabrication and support. Use type of materials indicated or specified for various
components of each fabrication.

Form exposed work true to line and level with accurate angles and surfaces and
straight sharp edges.

MISCELLANEOUS METAL FABRICATIONS
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Remove sharp or rough areas on exposed traffic surfaces.

4. Weld corners and seams continuously to comply with the following:

a. Use materials and methods that minimize distortion and develop strength and
corrosion resistance of base metals.

b. Obtain fusion without undercut or overlap.

c. Remove welding flux immediately.

d. At exposed connections, finish exposed welds and surfaces smooth and
blended so that no roughness shows after finishing, and contour of welded
surface matches those adjacent.

5. Form exposed connections with hairline joints, flush and smooth, using concealed
fasteners wherever possible. Use exposed fasteners of type indicated or, if not
indicated, Phillips flathead (countersunk) screws or bolts. Locate joints where
least conspicuous.

6. Provide for anchorage of type indicated; coordinate with supporting structure.
Fabricate and space anchoring devices to secure metal fabrications rigidly in place
and to support indicated loads.

7. Shop Assembly: Preassemble items in shop to the greatest extent possible to
minimize field splicing and assembly. Disassemble units only as necessary for
shipping and handling limitations. Use connections that maintain structural value
of joined pieces. Clearly mark units for reassembly and coordinated installation.

8. Cut, reinforce, drill, and tap metal fabrications as indicated to receive finish
hardware, screws, and similar items.

9. Fabricate joints that will be exposed to weather in a manner to prevent water entry

or provide weep holes where water may accumulate.

E. Rough Hardware

1. Furnish bent, or otherwise custom-fabricated, bolts, plates, anchors, hangers,
dowels, and other miscellaneous steel and iron shapes as required for framing and
supporting woodwork, and for anchoring or securing woodwork to concrete or
other structures.

2. Fabricate items to sizes, shapes, and dimensions required. Furnish malleable-iron
washers for heads and nuts that bear on wood structural connections and furnish
steel washers elsewhere.

F. Miscellaneous Steel Trim

1. Unless otherwise indicated, fabricate units from structural steel shapes, plates, and
bars of profiles shown with continuously welded joints, and smooth exposed
edges. Miter corners and use concealed field splices wherever possible.

2. Provide cutouts, fittings, and anchorages as required to coordinate assembly and
installation with other work. Provide anchors, welded to trim, for embedding in
concrete or masonry construction, spaced not more than 6 inches from each end,

6 inches from corners, and 24 inches o.c., unless otherwise indicated.
3. Galvanize miscellaneous steel trim at all exterior locations and as indicated.

MISCELLANEOUS METAL FABRICATIONS
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G.

Steel Finishes

1. Rust-inhibitive, Alkyd Primer: Product to be Devguard 4160 manufactured by
Devoe Coatings or equivalent accepted by Engineer. Apply 1 coat minimum 2.0-
2.5 mils dry film thickness; color to be selected by Owner.
2. Galvanizing: For those items indicated for galvanizing, apply zinc coating by the
hot dip process complying with the following requirements:
a. ASTM A153 for galvanizing iron and steel hardware.
b. ASTM A123 for galvanizing both fabricated and un-fabricated iron and steel
products made of uncoated rolled, pressed, and forged shapes, plates, bars, and
strip 0.0299 inch thick or thicker.

PART 3 - EXECUTION

3.1

A.

B.

C.

INSTALLATION
Field Measurements

Check actual locations of walls and other construction to which metal fabrications must
fit by accurate field measurements before fabrication. Show recorded measurements on
final shop drawings. Coordinate fabrication schedule with construction progress to
avoid delaying the Work. Where field measurements cannot be made without delaying
the Work, guarantee dimensions and proceed with fabricating products without field
measurements. Coordinate construction to ensure that actual dimensions correspond to
guaranteed dimensions. Allow for trimming and fitting.

Preparation

1. Coordinate and furnish anchorages, setting drawings, diagrams, templates,
instructions, and directions for installing anchorages, including concrete inserts,
sleeves, anchor bolts, and miscellaneous items having integral anchors that are to
be embedded in concrete or masonry construction. Coordinate delivery of such
items to Project site.

2. Set sleeves in concrete with tops flush with finish surface elevations. Protect
sleeves from water and concrete entries.

General Installation

1. Fastening to In-Place Construction: Provide anchorage devices and fasteners
where necessary for securing miscellaneous metal fabrications to in-place
construction. Include threaded fasteners for concrete inserts, toggle bolts, through-
bolts, and other connectors as required.

2. Cutting, Fitting, and Placement: Perform cutting, drilling, and fitting required for
installing miscellaneous metal fabrications. Set metal fabrication accurately in
location, alignment, and elevation; with edges and surfaces level, plumb, true, and
free of rack; and measured from established lines and levels.

MISCELLANEOUS METAL FABRICATIONS
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Provide temporary bracing or anchors in formwork for items that are to be built
into concrete masonry or similar construction.

Fit exposed connections accurately together to form hairline joints. Weld
connections that are not to be left as exposed joints but cannot be shop-welded
because of shipping size limitations. Do not weld, cut, or abrade the surfaces of
exterior units that have been hot dip galvanized after fabrication and are intended
for bolted or screwed field connections.

D. Field Touch-Up of Finishes

1.

Touch-up of Galvanizing: Thoroughly clean galvanized steel by SSPC-SP 3
Power Tool Cleaning method at all damaged, scratched and field-welded
galvanized surfaces. Apply a zinc-rich primer such as Cathacoat 304V by Devoe
Coatings or equivalent accepted by Engineer. Touch-up repair shall conform to
ASTM A780 and shall overlap a minimum of 2" with hot dip galvanized surfaces.
Allow to dry to a minimum dry film thickness of 2.0-4.0 mils.

END OF SECTION

MISCELLANEOUS METAL FABRICATIONS
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SECTION 06 13 33

HEAVY TIMBER PIER CONSTRUCTION

PART 1 - GENERAL
1.1 DESCRIPTION OF WORK

The Work covered by this Section of these Specifications consists of furnishing all plant, labor,
supervision, equipment, appliances, and materials and in performing all operations in connection
with the timber construction, all in strict accordance with this Section of the Specifications and
the applicable drawings and subject to the terms and conditions of the Contract.

1.2 QUALITY ASSURANCE

A.  Use adequate number of work men and women who are thoroughly trained and
experienced in the necessary crafts and who are completely familiar with the specified
requirements and the methods needed for proper performance of the work in this
Section.

B. The Owner reserves the right of approval of any Subcontractor pre-qualified and
selected for this portion of the Work by the Contractor. Approval will be based, in
part, on:

1. Documented successful experience in performing work of a similar nature.
2. Acceptable schedule of unit prices for measurement and payment in the event of
changes in the Work of this Section.

C. Comply with the requirements of the "Wood Engineering Handbook" by U.S. Forest
Products Laboratory, except as may be modified herein, and

D.  All visually graded structural lumber and wood construction shall conform to the
"National Design Specification for Wood Construction,” and its Supplement, "Design
Values for Wood Construction" by the National Forest Products Association.

1.3 SUBMITTALS

A.  No later than the time of delivery of materials to the site, the Contractor shall submit
certificates as to conformance with the specified species, grade, and treatment prior to
installation of any timber or hardware.

1.4 PRODUCT DELIVERY AND STORAGE

A.  The Contractor shall notify the Owner 24 hours in advance of delivery of timber
materials. The Contractor guarantees timber shall be stored in a safe manner within
Owner designated area provided on the site.

HEAVY TIMBER PIER CONSTRUCTION
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B.

Store off the ground in a manner to prevent damage and to permit easy access for
inspection.

PART 2 - PRODUCTS

2.1

A.

2.2

TIMBER

Timber shall meet the requirements of the Southern Pine Inspection Bureau Inspection
Rule, for Southern Yellow Pine No. 1, Paragraph 508 Marine Grade minimum.

Clean-peel and preservative pressure treat timber in accordance with AWPA Service
Condition Use Category UC5B for Chromated Copper Arsenate (CCA) to the
following retentions:

1. All timber components with in-water use except as noted below shall have a
minimum retention of 2.5 pounds per cubic foot.

2. Any miscellaneous timber 4 inches thick and smaller with out-of-water use shall
have a minimum retention of 0.6 pound per cubic foot.

All material used shall be sound, well-seasoned, and straight grained, free from shakes
and large or loose knots, and shall have no decayed wood, worm holes, or any defects
which the Owner determines will impair its strength or durability.

Pieces of exceptionally lightweight will not be accepted.
Lumber shall be surfaced four sides unless otherwise noted.

Alternate preservative treatment shall be submitted for review and acceptance by
Engineer.

HARDWARE

All hardware, including all bolts, nuts and washers shall be galvanized steel
conforming to ASTM A307, Grade A. Galvanizing shall conform to the requirements
of ASTM A153.

The finish of all hardware and metal fittings shall be hot dipped galvanized after
fabrication.

Furnish Certificates of Compliance with ASTM Specifications and Standards specified
herein. Each certificate to be signed by Contractor and Galvanizer certifying that steel
materials, bolts, nuts, washers and items of iron and steel hardware in conformance to
specified requirements, and that the galvanizing is in full conformance with these
Specifications.

Galvanized materials are to be given passivating treatment to prevent wet storage
stain. Treatment shall consist of quenching newly galvanized material in a water
quench containing not more than 0.2% sodium dichromate.

HEAVY TIMBER PIER CONSTRUCTION
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PART 3 - EXECUTION

3.1

3.2

A.

HANDLING, CUTTING AND FRAMING

Handle lumber and timber carefully, without sudden dropping, breaking of outer
fibers, bruising, or penetrating the surface with tools. Accurately cut and frame
lumber to a close fit in such a manner that the joints shall have an even bearing over
the entire contact surface. All drilled holes and field cuts shall be treated with a
preservative (product to be submitted for review by the Contractor and approved by
the Owner) in accordance with AWPA M4 - "Standard for the Care of Preservative
Treated Wood Products" prior to erection of timber member or installation of bolt.

All lumber shall be accurately cut and framed to a close fit in such a manner that joints
shall have even bearing over the entire contact surface. No shimming will be
permitted in making joints nor will open joints be accepted.

HARDWARE

A washer of the size and type specified shall be used under all bolt heads and nuts
which would otherwise come in contact with timber. The nuts of all bolts shall be
effectively locked after they have been finally tightened.

Field touch-up of hot-dipped galvanizing shall be 90-97 Tneme-Zinc zinc-rich coating
as manufactured by Tnemec Company, Inc. of Kansas City, MO, or equivalent
accepted by the Owner. Material shall be applied in strict accordance with
manufacturers’ written instructions.

END OF SECTION

HEAVY TIMBER PIER CONSTRUCTION
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SECTION 31 62 16.13

STEEL PIPE PILES

PART 1 - GENERAL
1.1 DESCRIPTION OF WORK

Work included: The work covered by this section of these Specifications consists of furnishing all
plant, labor, supervision, equipment, appliances, and materials and in performing all operations in
connection with the installation of the steel pipe piles, all in strict accordance with this Section of
the Specifications and the applicable Drawings and subject to the terms and conditions of the
Contract. The Work includes providing Wave Equation Analyses for each proposed pile hammer
and pile type.

1.2 QUALITY ASSURANCE

A.  Use adequate numbers of skilled workmen who are thoroughly trained and experienced
in the necessary crafts and who are completely familiar with the specified requirements
and the methods needed for proper performance of the Work of this Section.

B. The Owner reserves the right of approval of any Subcontractor pre-qualified and selected
for this portion of the Work by the Contractor. Approval will be based, in part, on
documented successful experience in performing work of a similar nature.

C. Driving of additional piles at the Contractor's own expense may be required by the
Owner in the event installation tolerances are exceeded.

D.  The Owner may perform shop inspections during the fabrication of the steel piles. The
Contractor shall provide necessary detail on his project schedule and keep the Owner
informed as to progress of this work (minimum of one week notice).

1.3 SUBMITTALS

A.  Provide a minimum of 5 days’ notice to the Owner prior to driving any piles. Notify the
Owner of any changes in the schedule.

1.4 PRODUCT DELIVERY AND STORAGE

The Contractor shall notify the Owner 24 hours in advance of delivery of steel piles. Contractor
guarantees that steel piles shall be handled in such a manner as to not induce stresses which will
damage the materials and shall be stored in a safe manner within designated areas provided at the
site.

STEEL PIPE PILES
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PART 2 - PRODUCTS

2.1

A.

STEEL SECTIONS

Welding shall conform to AWS D1.1 Structural Welding Code — Steel.

PART 3 - EXECUTION

3.1

A.

3.2

EQUIPMENT

Drive piles with an air, diesel, or hydraulic operated impact hammer with sufficient
energy and energy transfer characteristics to drive the piles to the required toe elevations
and capacity without damaging the pile head. Use care not to injure piles by over driving
as would be indicated by rebound of hammer or staggering of pile. Cut off heads of piles
accurately in accordance with the Contract Documents after completion of driving.

Rig the pile driver with fixed leads to guide the hammer from highest to lowest points of
travel in a manner permitting free vertical movements of the hammer, and with leads
laterally braced to assure firm support of the piles during driving.

The pile is to be located by temporary frames containing members of adequate size to
guide and stabilize placement of the pile prior to and during driving. The frames shall be
rigidly located such as to keep the pile plumb and in correct position while being driven.

PILE DRIVING

Drive the piles straight and true at indicated locations, with deviation from the
longitudinal axis of not more than 1/4 inch per foot.

Locate the piles within 3 inches of the positions indicated on the Drawings.

Continuously drive each pile to reach the capacity and/or full embedded length called for
on the Drawings.

1. Lengths shown on the Drawings are considered average values, and the actual
lengths may vary when so accepted by the Owner.

2. Drive piles to achieve driving resistance penetration and refusal values as specified
and as accepted by the Owner.

Use suitable cushions or driving heads to avoid damage to the piles, developing proper
total driving energy, and directing the energy along the longitudinal center of gravity of
the pile.

1. Drive piles to their full penetration without bending, rupturing, or severely damaging
the piles.

STEEL PIPE PILES
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2. [Iffailure in any of the above respects is encountered, pull the pile, and drive a new
pile at no additional cost to the Owner.

3. Ifareplacement pile fails to develop full driving resistance, pull the replacement
pile, and drive a new pile with larger diameter at no additional cost to the Owner.

E. Jetting and Pre-drilling

1. Jetting to assist penetration will not be accepted unless accepted by the Owner and
Engineer.

2. Approved pre-drilling to assist penetration may be used where extreme driving
resistance is encountered, or where vibrations from driving may be detrimental to
adjacent structures.

3. Make pre-drilled bores 80% of tip diameter and to 80% of the depth of penetration,
reserving the lower phases of penetration solely for driving.

F. Where piles are pushed up by pressure from driving of adjacent piles, re-drive as
required and at no additional cost to the Owner.

G. Record pile driving information, including date of installation, pile number, pile type and
installed length, type of hammer and rated energy, date of installation, blow counts or
minutes per driven foot/inch, and final tip elevation.

33 HANDLING, CUTTING AND FRAMING

Handle piles carefully, without sudden dropping or excessive bending.

3.4 LENGTH AND LOAD REQUIREMENTS

Required tip elevations and/or minimum ultimate load capacities are as indicated on the Drawings.
3.5 OBSTRUCTIONS

If a pile encounters an underground obstruction within 5 feet of the ground surface of such size as to
prevent driving the pile to the required driving criteria, the pile must be pulled or cut off at no cost
to the Client. If such an obstruction is encountered more than 5 feet below the ground surface, the
pile must be cut off and paid for as if a completed pile. In either event, a replacement pile must be
installed at a location indicated by the Engineer and paid for as completed pile.

END OF SECTION

STEEL PIPE PILES
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SECTION 35 59 13.16

MARINE FENDERS

PART 1 - GENERAL

1.1

DESCRIPTION

The work under this section includes the furnishing of all labor, materials, tools, equipment, and
services necessary to provide and install the fender systems as shown on the Contract Drawings.

1.2

A.

1.3

Submit:

QUALITY ASSURANCE

Use adequate number of skilled work men and women who are thoroughly trained and
experienced in the necessary crafts and who are completely familiar with the specified
requirements and the methods needed for proper performance of the Work of this
section.

Performance curves: Submit certified performance curves for each difference fender
supplied.

Certifications: Submit certified test report or certificates of conformance or
compliance, furnished by the manufacturer’s testing laboratory or independent testing
agency, attesting that each product or material furnished under this specification meets
the requirements herein:

1. Rubber compound

2. Steel

3. UHMW Polyethylene

4. Galvanizing

5. Individual chain assembly components
6. Panel protective coating
SUBMITTALS

Sufficient technical data to demonstrate compliance with the specified requirements;
Certificates of compliance and shop drawings will be required for all materials
entering the final work.

Complete shop drawings detailing all members, profiles, sizes, spacing, connections,
holes, openings, fasteners, and similar data. Erection plans showing the location and

field connection of all members. Identify members by piece numbers that correspond
to erection numbers.

Structural steel connection details not specifically shown in the Contract Documents
shall be detailed by the Contractor and included with shop drawing submittals.

MARINE FENDERS
355913.16-1
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24P125.25

MacMillan Pier Safety Upgrades & Pier Repairs
Town of Provincetown

C.

1.4

Submit manufacturer’s certifications showing that the products meet or exceed the
required standards for the following items:

1. Rubber fenders.
2. Steel fender panel.

PRODUCT HANDLING

Delivery and storage:

A.

B.

C.

PART 2 -

2.1

A.

PART 3 -

Deliver materials to the job site properly marked to identify the location for which
they are intended.

Use markings corresponding to markings shown on the reviewed shop drawings.

Store in a manner to maintain identification and prevent damage, off the ground, using
pallets or other supports, and to permit easy access for inspection.

PRODUCTS

MATERIALS

Fender System: The system shall consist of one or more molded rubber fender
elements, attached frontal panels(s) and any necessary chains.

1. Rubber Fender Elements: Elements shall be molded of rubber, homogeneous and
free from any defects, impurities, pores, or cracks, bonded to integral, steel-
mounting plates.

2. Fender Element Rubber: The rubber from which the elements are molded shall be
natural or synthetic conforming to one of the following ASTM D2000 line
callouts:

3BA 720 A14, B13, CIZ, EA14, F17
3BA 620 Ay Bis Cpp EAyy Fig

3. Fender Element Steel: The integral steel mounting flanges shall be of ASTM A36

EXECUTION (NOT USED)

END OF SECTION

MARINE FENDERS
355913.16-2
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Attachments

Attachment 1 Incorporation of Applicable Provisions of the
Massachusetts General Laws

Attachment 2 Prevailing Wage Rates
Attachment 3 Existing Permits

+ Order of Conditions and Amendment #1, DEP
File no. SE 058-0739 (dated August 15, 2024
and August 14, 2025, respectively)

+ Chapter 91 License #8621 and Addendum #1
(October 16, 2000 and March 19, 2007,
respectively)

+ Self-Verification Notice Submittal Packet for
the Pier Repair Project to USACE (March 6,
2024)

+ Self-Verification Notification for the General
Permits for the Pier Repair Project to USACE
(August 26, 2024)
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Attachment 1
Incorporation of Applicable Provisions of the

Massachusetts General Laws
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Attachment 1

Incorporation of Applicable Provisions of the
Massachusetts General Laws

Certain provisions of the Massachusetts General Laws are applicable to Construction contracts
including, but not limited to, those contained in Chapter 30 and Chapter 149. All applicable
provisions of the Massachusetts General Laws are incorporated into the Contract as if fully set
forth herein and shall prevail over any conflicting provisions of the General Conditions or
Supplementary Conditions.

pw:\Provincetown T MA\0024P125.00\11000 Specifications and Procurement\MacMillan Pier Upgrades_Repairs\ATTACHMENTS\
Incorporation of Applicable Provisions of MA General Laws.docx



Attachment 2

Prevailing Wage Rates
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Attachment 3

Existing Permits

+ Order of Conditions and Amendment #1, DEP File no. SE 058-0739
(dated August 15, 2024 and August 14, 2025, respectively)

+ Chapter 91 License #8621 and Addendum #1 (October 16, 2000
and March 19, 2007, respectively)

+ Self-Verification Notice Submittal Packet for the Pier Repair
Project to USACE (March 6, 2024)

+ Self-Verification Notification for the General Permits for the Pier
Repair Project to USACE (August 26, 2024)

pw:\Provincetown T MA\0024P413.00\11000 Specifications and Procurement\MacMillan Pier Switchgear Replacement\Table of Contents.docx



Order of Conditions and Amendment #1, DEP File no. SE 058-0739
(dated August 15, 2024 and August 14, 2025, respectively)

pw:\Provincetown T MA\0024P413.00\11000 Specifications and Procurement\MacMillan Pier Switchgear Replacement\Table of Contents.docx



PROVINCETOWN CONSERVATION COMMISSION

OFFICE OF COMMUNITY DEVELOPMENT
TOWN OF PROVINCETOWN
260 COMMERCIAL STREET
PROVINCETOWN, MASSACHUSETTS 02657
(508) 487-7020

By Hand Delivery
August 15, 2024

Jamie Demetriou
MacMillan Pier — Harbormaster’s Office
Provincetown MA 02657

RE:  Order of Conditions, DEP File no. SE 058-0739, Case no. CON-24-83
MacMillan Pier, Provincetown, MA

Dear Jamie:

Enclosed is the original Order of Conditions referenced above, which was approved by the Provincetown
Conservation Commission at its public hearing on August 6, 2024. The Order must be recorded at the
Barnstable County Registry of Deeds or filed with the Barnstable Registration District of the Land Court, as
applicable, and the recording/filing information must be provided to the Conservation Commission prior to
commencement of work.

Please let me know when this project will commence so that we can schedule a pre-construction site visit. If
you have any questions, please feel free to contact me by phone at (508) 487-7000 x571 or by email at
mmillett@provincetown-ma.gov.

Regards,

Melyssa Millett
Conservation Agent & Environmental Planner

Enclosures

cc: DEP Southeast Region (by eDEP)
Property File
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Massachusetts Department of Environmental Provided by MassDEP:
Protection MassDEP File #:058-0739

Burecau of Resource Protection - Wetlands eDEP Transaction #:1776565

WPA Form 5 - Order of Conditions City/Town:PROVINCETOWN
Massachusetts Wetlands Protection Act M.G.L. ¢. 131, §40

A. General Information
1. Conservation Commission PROVINCETOWN
2. Issuance a ¥ 0o0cC b.Im Amended OOC

3. Applicant Details
a. First Name JAIME b. Last Name DEMTRIOU

¢. Organization MACMILLAN PIER - PIER MANAGER
d. Mailing Address 24 MACMILLAN WHARF

e. City/Town PROVINCETOWN f State MA g. Zip Code 02657
4. Property Owner
a. First Name b. Last Name

¢. Organization TOWN OF PROVINCETOWN

d. Mailing Address 260 COMMERCIAL STREET

¢. City/Town PROVINCETOWN f. State MA g. Zip Code 02657
5. Project Location

a.Street Address 1 MACMILLAN PIER

b.City/Town PROVINCETOWN c. Zip Code 02657

v :;j;?;:;rs 113 ¢. Parcel/Lot# 9-0

f. Latitude 42.05025N g. Longitude 70.18297W
6. Property recorded at the Registry of Deed for:
a. County b. Certificate ¢. Book d. Page
BARNSTABLE 6010 127
7.Dates

a. Date NOI Filed : 7/10/2024 b. Date Public Hearing Closed: 8/6/2024 ¢. Date Of Issuance: 8/15/2024
8.Final Approved Plans and Other Documents

a. Plan Title: b. Plan Prepared by: c. Plan Signed/Stamped by:  d. Revised Final Date: e. Scale:

SEE ATTACHMENT
A

B. Findings

1.Findings pursuant to the Massachusetts Wetlands Protection Act

Following the review of the the above-referenced Notice of Intent and based on the information provided in this
application and presented at the public hearing, this Commission finds that the areas in which work is proposed is
significant to the following interests of the Wetlands Protection Act.

Check all that apply:
a. [~ Public Water Supply b. ¥ Land Containing Shellfish c.I” Prevention of Pollution
d. I™ Private Water Supply e. ¥ Fisheries f. W Protection of Wildlife Habitat
g. I Ground Water Supply h. ¥ Storm Damage Prevention i. ¥ Flood Control

2. Commission hereby finds the project, as proposed, is:
Page 1 of 9 * ELECTRONIC COPY



Massachusetts Department of Environmental Provided by MassDEP:

Protection MassDEP File #:058-0739
Bureau of Resource Protection - Wetlands eDEP Transaction #1776565
City/Town:PROVINCETOWN

WPA Form 5 - Order of Conditions
Massachusetts Wetlands Protection Act M.G.L. ¢. 131, §40

Approved subject to:

a.F The following conditions which are necessary in accordance with the performance standards set forth in the
wetlands regulations. This Commission orders that all work shall be performed in accordance with the Notice of
Intent referenced above, the following General Conditions, and any other special conditions attached to this
Order. To the extent that the following conditions modify or differ from the plans, specifications, or other
proposals submitted with the Notice of Intent, these conditions shall control.

Denied because:

b.I” The proposed work cannot be conditioned to meet the performance standards set forth in the wetland regulations.
Therefore, work on this project may not go forward unless and until a new Notice of Intent is submitted which
provides measures which are adequate to protect interests of the Act, and a final Order of Conditions is issued. A
description of the performance standards which the proposed work cannot meet is attached to this
Order.

¢.I” The information submitted by the applicant is not sufficient to describe the site, the work or the effect of the
work on the interests identified in the Wetlands Protection Act. Therefore, work on this project may not go
forward unless and until a revised Notice of Intent is submitted which provides sufficient information and
includes measures which are adequate to protect the interests of the Act , and a final Order of Conditions is
issued. A description of the specific information which is lacking and why it is necessary is attached to
this Order as per 310 CMR 10.05(6)(c).

Buffer Zone Impacts:Shortest distance between limit of project disturbance and the wetland

resource area specified in 310CMR10.02(1)(a). o Tinear foet

Inland Resource Area Impacts:(For Approvals Only):

Proposed Permitted Proposed Permitted

R Area . .
esource Are Alteration Alteration Replacement  Replacement

4. " Bank

a. linear feet b. linear feet ¢. linear feet d. linear feet
5.I" Bordering Vegetated Wetland

a. square feet  b.square feet . square feet  d. square feet
6. ™ Land under Waterbodies and Waterways

a. square feet  b. square feet  c¢. square feet  d. square feet

e. c/y dredged  f. ¢/y dredged
7.7 Bordering Land Subject to Flooding

a. square feet  b.square feet  c. square feet  d. square feet
Cubic Feet Flood Storage

e. cubic feet f. cubic feet g. cubic feet h. cubic feet
8.1 Isolated Land Subject to Flooding

a. square feet  b. square feet
Cubic Feet Flood Storage

c. cubic feet d. cubic feet e. cubic feet f. cubic feet
9. Riverfront Area

Page 2 of 9 * ELECTRONIC COPY



Protection

Massachusetts Department of Environmental

Bureau of Resource Protection - Wetlands

WPA Form 5 - Order of Conditions
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40

Provided by MassDEP:
MassDEP File #:058-0739
e¢DEP Transaction #:1776565
City/Town:PROVINCETOWN

Sq ft within 100 ft

Sq ft between 100-200 ft

Coastal Resource Area Impacts:

Resource Area

10.7” Designated Port Areas
11.¥ Land Under the Ocean

12.T” Barrier Beaches
13.T" Coastal Beaches

14.1" Coastal Dunes

15.7 Coastal Banks

16. Rocky Intertidal Shores
17.I" Salt Marshes

18.1" Land Under Salt Ponds

19.1” Land Containing Shellfish

20.I" Fish Runs

21.” Land Subject to Coastal Storm Flowage

22.

a. total sq. feet  b. total sq. feet

c. square feet  d.square feet  e. square feet  f. square feet

g. square feet  h. square feet 1. square feet  j. square feet

Proposed Permitted Proposed Permitted
Alteration Alteration  Replacement Replacement

Indicate size under Land Under the Ocean, below

63 63
a. square feet b. square feet
0

c. ¢/y dredged d. ¢/y dredged

Indicate size under Coastal Beaches and/or Coastal Dunes below

a. square feet b. square feet c. ¢/y nourishment d. ¢/y nourishment

a. square feet b, square feet c. c/y nourishment d. c¢/y nourishment

a. linear feet b. linear feet

a. square feet b. square feet

a. square feet b. square feet c. square feet d. square feet

a. square feet b. square feet

c. ¢fy dredged d. c/y dredged

a. square feet b. square feet c. square feet d. square feet

Indicate size under Coastal Banks, inland Bank, Land Under the
Ocean, and/or inland Land Under Waterbodies and Waterways,
above

c. c/y dredged d. c/y dredged

a. square feet b. square feet

™ Restoration/Enhancement (For Approvals Only)
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Massachusetts Department of Environmental Provided by MassDEP:

Protection MassDEP File #:058-0739
Bureau of Resource Protection - Wetlands eDEP Transaction #:1776365
City/Town:PROVINCETOWN

WPA Form 5 - Order of Conditions
Massachusetts Wetlands Protection Act M.G.L. ¢. 131, §40

If the project is for the purpose of restoring or enhancing a wetland resource area in addition to the squgfootage
that has been entered in Section B.5.c & d or B.17.c & d above, please entered the additional amount here.

a. square feet of BVW b. square feet of Salt Marsh
23.
I™ Streams Crossing(s)

If the project involves Stream Crossings, please enter the number of new stream crossings/number of replacement
‘stream crossings.

b. number of replacement stream
crossings

C. General Conditions Under Massachusetts Wetlands Protection Act
The following conditions are only applicable to Approved projects

1. Failure to comply with all conditions stated herein, and with all related statutes and other regulatory measures,
shall be deemed cause to revoke or modify this Order.

2. The Order does not grant any property rights or any exclusive privileges; it does not authorize any injury to
private property or invasion of private rights.

3. This Order does not relieve the permittee or any other person of the necessity of complying with all other
applicable federal, state, or local statutes, ordinances, bylaws, or regulations.

4. The work authorized hereunder shall be completed within three years from the date of this Order unless either
of the following apply:

a. the work is a maintenance dredging project as provided for in the Act; or

b. the time for completion has been extended to a specified date more than three years, but less than five
years, from the date of issuance. If this Order is intended to be valid for more than three years, the
extension date and the special circumstances warranting the extended time period are set forth as a
special condition in this Order.

5. This Order may be extended by the issuing authority for one or more periods of up to three years each upon
application to the issuing authority at least 30 days prior to the expiration date of the Order.

6. If this Order constitutes an Amended Order of Conditions, this Amended Order of Conditions does not exceed
the issuance date of the original Final Order of Conditions.

7. Any fill used in connection with this project shall be clean fill. Any fill shall contain no trash, refuse, rubbish,
or debris, including but not limited to lumber, bricks, plaster, wire, lath, paper, cardboard, pipe, tires, ashes,
refrigerators, motor vehicles, or parts of any of the foregoing.

8. This Order is not final until all administrative appeal periods from this Order have elapsed, or if such an appeal
has been taken, until all proceedings before the Department have been completed.

9. No work shall be undertaken until the Order has become final and then has been recorded in the Registry of
Deeds or the Land Coutt for the district in which the land is located, within the chain of title of the affected
property. In the case of recorded land, the Final Order shall also be noted in the Registry's Grantor Index under
the name of the owner of the land upon which the proposed work is to be done. In the case of the registered
land, the Final Order shall also be noted on the Land Court Certificate of Title of the owner of the land upon
which the proposed work is done. The recording information shall be submitted to the Conservation
Commission on the form at the end of this Order, which form must be stamped by the Registry of Deeds, prior
to the commencement of work..

10. A sign shall be displayed at the site not less then two square feet or more than three square feet in size bearing
the words,

a. number of new stream crossings

" Massachusetts Department of Environmental Protection”
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Massachusetts Department of Environmental Provided by MassDEP:
Protection MassDEP File #:058-0739

Bureau of Resource Protection - Wetlands eDEP Transaction #1776565

ogs City/Town:PROVINCETOWN
WPA Form 5 - Order of Conditions thy/ Town
' Massachusetts Wetlands Protection Act M.G.L. c. 131, §40

[or MassDEP"]
File Number :"058-0739"

11. Where the Department of Environmental Protection is requested to issue a Superseding Order, the
Conservation Commission shall be a party to all agency proceedings and hearings before Mass DEP.

12. Upon completion of the work described herein, the applicant shall submit a Request for Certificate of
Compliance (WPA Form 8A) to the Conservation Commission.

13. The work shall conform to the plans and special conditions referenced in this order.

14. Any change to the plans identified in Condition #13 above shall require the applicant to inquire of the
Conservation Commission in writing whether the change is significant enough to require the filing of a new
Notice of Intent.

15. The Agent or members of the Conservation Commission and the Department of Environmental Protection shall
have the right to enter and inspect the area subject to this Order at reasonable hours to evaluate compliance with
the conditions stated in this Order, and may require the submittal of any data deemed necessary by the
Conservation Commission or Department for that evaluation.

16. This Order of Conditions shall apply to any successor in interest or successor in control of the property subject
to this Order and to any contractor or other person performing work conditioned by this Order.

17. Prior to the start of work, and if the project involves work adjacent to a Bordering Vegetated Wetland, the
boundary of the wetland in the vicinity of the proposed work area shall be marked by wooden stakes or flagging.
Once in place, the wetland boundary markers shall be maintained until a Certificate of Compliance has been
issued by the Conservation Commission.

18. All sedimentation barriers shall be maintained in good repair until all disturbed areas have been fully stabilized
with vegetation or other means. At no time shall sediments be deposited in a wetland or water body. During
construction, the applicant or his/her designee shall inspect the erosion controls on a daily basis and shall
remove accumulated sediments as needed. The applicant shall immediately control any erosion problems that
occur at the site and shall also immediately notify the Conservation Commission, which reserves the right to
require additional erosion and/or damage prevention controls it may deem necessary. Sedimentation barriers
shall serve as the limit of work unless another limit of work line has been approved by this Order.

NOTICE OF STORMWATER CONTROL AND MAINTENANCE REQUIREMENTS

19. The work associated with this Order(the "Project™) is (1) ™ is not (2)¥ subject to the Massachusetts
Stormwater Standards. If the work is subject to Stormwater Standards, then the project is subject to the
following conditions;

a) All work, including site preparation, land disturbance, construction and redevelopment, shall be implemented
in accordance with the construction period pollution prevention and erosion and sedimentation control plan
and, if applicable, the Stormwater Pollution Prevention Plan required by the National Pollutant Discharge
Elimination System Construction General Permit as required by Stormwater Standard 8. Construction period
erosion, sedimentation and pollution control measures and best management practices (BMPs) shall remain
in place until the site is fully stabilized.

b) No stormwater runoff may be discharged to the post-construction stormwater BMPs unless and until a
Registered Professional Engineer provides a Certification that: /. all construction period BMPs have been
removed or will be removed by a date certain specified in the Certification. For any construction period
BMPs intended to be converted to post construction operation for stormwater attenuation, recharge, and/or
treatment, the conversion is allowed by the MassDEP Stormwater Handbook BMP specifications and that the
BMP has been properly cleaned or prepared for post construction operation, including removal of all
construction period sediment trapped in inlet and outlet control structures; #i.. as-built final construction
BMP plans are included, signed and stamped by a Registered Professional Engineer, certifying the site is
fully stabilized; iii. any illicit discharges to the stormwater management system have been removed, as per
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Massachusetts Department of Environmental Provided by MassDEP:
Protection MassDEP File #:058-0739

Bureau of Resource Protection - Wetlands ¢DEP Transaction #:1776565

oge City/Town:PROVINCETOWN
WPA Form 5 - Order of Conditions thyrtowm
Massachusetts Wetlands Protection Act M.G.L. ¢. 131, §40

the requirements of Stormwater Standard 10; iv. all post-construction stormwater BMPs are installed in
accordance with the plans (including all planting plans) approved by the issuing authority, and have been
inspected to ensure that they are not damaged and that they are in proper working condition; v. any vegetation
associated with post-construction BMPs is suitably established to withstand erosion.

¢) The landowner is responsible for BMP maintenance until the issuing authority is notified that another party
has legally assumed responsibility for BMP maintenance. Prior to requesting a Certificate of Compliance, or
Partial Certificate of Compliance, the responsible party (defined in General Condition 19(¢)) shall execute
and submit to the issuing authority an Operation and Maintenance Compliance Statement ("O&M Statement")
for the Stormwater BMPs identifying the party responsible for implementing the stormwater BMP Operation
and Maintenance Plan ("O&M Plan") and certifying the following: i.) the O&M Plan is complete and will be
implemented upon receipt of the Certificate of Compliance, and ii.) the future responsible parties shall be
notified in writing of their ongoing legal responsibility to operate and maintain the stormwater management
BMPs and implement the Stormwater Pollution Prevention Plan.

d) Post-construction pollution prevention and source control shall be implemented in accordance with the long-
term pollution prevention plan section of the approved Stormwater Report and, if applicable, the Stormwater
Pollution Prevention Plan required by the National Pollutant Discharge Elimination System Multi-Sector
General Permit.

€) Unless and until another party accepts responsibility, the landowner, or owner of any drainage easement,
assumes responsibility for maintaining each BMP. To overcome this presumption, the landowner of the
property must submit to the issuing authority a legally binding agreement of record, acceptable to the issuing
authority, evidencing that another entity has accepted responsibility for maintaining the BMP, and that the
proposed responsible party shall be treated as a permittee for purposes of implementing the requirements of
Conditions 19(f) through 19(k) with respect to that BMP. Any failure of the proposed responsible party to
implement the requirements of Conditions 19(f) through 19(k) with respect to that BMP shall be a violation
of the Order of Conditions or Certificate of Compliance. In the case of stormwater BMPs that are serving
more than one lot, the legally binding agreement shall also identify the lots that will be serviced by the
stormwater BMPs. A plan and easement deed that grants the responsible party access to perform the required
operation and maintenance must be submitted along with the legally binding agreement.

f) The responsible party shall operate and maintain all stormwater BMPs in accordance with the design plans,
the O&M Plan, and the requirements of the Massachusetts Stormwater Handbook.

g) The responsible party shall:

1. Maintain an operation and maintenance log for the last three (3) consecutive calendar years of
inspections, repairs, maintenance and/or replacement of the stormwater management system or any part
thereof, and disposal (for disposal the log shall indicate the type of material and the disposal location);

2. Make the maintenance log available to MassDEP and the Conservation Commission ("Commission™)
upon request; and

3. Allow members and agents of the MassDEP and the Commission to enter and inspect the site to evaluate
and ensure that the responsible party is in compliance with the requirements for cach BMP established in
the O&M Plan approved by the issuing authority.

h) All sediment or other contaminants removed from stormwater BMPs shall be disposed of in accordance with
all applicable federal, state, and local laws and regulations.

i) Illicit discharges to the stormwater management system as defined in 310 CMR 10.04 are prohibited.

j) The stormwater management system approved in the Order of Conditions shall not be changed without the
prior written approval of the issuing authority.

k) Areas designated as qualifying pervious areas for the purpose of the Low Impact Site Design Credit (as
defined in the MassDEP Stormwater Handbook, Volume 3, Chapter 1, Low Impact Development Site Design
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Massachusetts Department of Environmental Provided by MassDEP:
Protection MassDEP File #:058-0739

Bureau of Resource Protection - Wetlands eDEP Transaction #:1776565

ope City/Town.PROVINCETOWN
WPA Form 5 - Order of Conditions thy/own
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40

Erelii‘fsj shall not be altered without the prlc?r written ap};fgv-ai of the issuing. authgrity.-- )
1) Access for maintenance, repair, and/or replacement of BMPs shall not be withheld. Any fencing constructed
around stormwater BMPs shall include access gates and shall be at least six inches above grade to allow for
wildlife passage.

Special Conditions:
D. Findings Under Municipal Wetlands Bylaw or Ordinance
1.Is a municipal wetlands bylaw or ordinance applicable? Yes " No

2.The Conservation Commission hereby(check one that applies):
al™  DENIES the proposed work which cannot be conditioned

to meet the standards set forth in a municipal ordinance
or bylaw specifically:

1. Municipal Ordinance or Bylaw 2. Citation

Therefore, work on this project may not go forward unless and until a revised Notice of Intent is submitted which
provides measures which are adequate to meet these standards, and a final Order or Conditions is issued. Which
are necessary to comply with a municipal ordinance or bylaw:

b'p APPROVES the proposed work, subject to the following

additional conditions.
PROVINCETOWN
WETLANDS
1. Municipal Ordinance or Bylaw PROTECTION 2. Citation
BYLAW AND
REGULATIONS

3 The Commission orders that all work shall be performed in accordance with the following conditions and with the
Notice of Intent referenced above. To the extent that the following conditions modify or differ from the plans,
specifications, or other proposals submitted with the Notice of Intent, the conditions shall control.

The special conditions relating to municipal ordinance or bylaw are as follows:
SEE ATTACHMENT A
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Massachusetts Department of Environmental Provided by MassDEP:
Protection MassDEP File #:058-0739

Bureau of Resource Protection - Wetlands eDEP Transaction #:1776565

e City/Town:PROVINCETOWN
WPA Form 5 - Order of Conditions fyrtown
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40

E. Signatures
This Order is valid for three years from the date of issuance, unless otherwise

specified pursuant to General Condition #4. If this is an Amended Order of 8/15/2024

Conditions, the Amended Order expires on the same date as the original Order of 1. Date of Original Order
Conditions.

Please indicate the number of members who will sign this form. This Order must 3
be signed by a majority of the Conservation Commission. 2. Number of Signers

The Order must be mailed by certified mail (return receipt requested) or hand delivered to the applicant. A copy also
must be mailed or hand delivered at the same time to the appropriate Department of Environmental Protection
Regional Office, if not filing electronically, and the property owner, if different from applicant.

Signatures:
Nathaniel Mayo

Joseph Cooper

Mark Adams
I" by hand delivery on I” by certified mail, return receipt requested, on

Daie Date

F. Appeals

The applicant, the owner, any person aggricved by this Order, any owner of land abutting the land subject to this Order,
or any ten residents of the city or town in which such land is located, are hereby notified of their right to request the
appropriate MassDEP Regional Office to issue a Superseding Order of Conditions. The request must be made by
certified mail or hand delivery to the Department, with the appropriate filing fee and a completed Request for
Departmental Action Fee Transmittal Form, as provided in 310 CMR 10.03(7) within ten business days from the date
of issuance of this Order. A copy of the request shall at the same time be sent by certified mail or hand delivery to the
Conservation Commission and to the applicant, if he/she is not the appellant.

Any appellants seeking to appeal the Department's Superseding Order associated with this appeal will be required to
demonstrate prior participation in the review of this project. Previous participation in the permit proceeding means
the submission of written information to the Conservation Commission prior to the close of the public hearing,
requesting a Superseding Order, or providing written information to the Department prior to issuance of a
Superseding Order.

The request shall state clearly and concisely the objections to the Order which is being appealed and how the Order
does not contribute to the protection of the interests identified in the Massachusetts Wetlands Protection Act
(M.G.L. c. 131, § 40), and is inconsistent with the wetlands regulations (310 CMR 10.00). To the extent that the
Order is based on a municipal ordinance or bylaw, and not on the Massachusetts Wetlands Protection Act or
regulations, the Department has no appellate jurisdiction.

G. Recording Information

This Order of Conditions must be recorded in the Registry of Deeds or the Land Court for the district in which the
land is located, within the chain of title of the affected property. In the case of recorded land, the Final Order shall
also be noted in the Registry's Grantor Index under the name of the owner of the land subject to the Order. In the case
of registered land, this Order shall also be noted on the Land Court Certificate of Title of the owner of the land
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Massachusetts Department of Environmental Protection
Bureau of Resource Protection - Wetlands

Provided by MassDEP:

053~ 0134

WPA Form 5 - Order of Conditions
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40

MassDEP File #

'eDEP Transaction #

Provincetown

‘City/Town

E. Signatures

This Order is valid for three years, unless otherwise specified as a special
condition pursuant to General Conditions #4, from the date of issuance.

Please indicate the number of members who will sign this form.
This Order must be signed by a majority of the Conservation Commission.

s

1. Date of Issuance

2. Number of Signers

The Order must be mailed by certified mail (return receipt requested) or hand delivered to the applicant. A
copy also must be mailed or hand delivered at the same time to the appropriate Department of
Environmenital Protection Regional Office, if not filing electronically, and the property owner, if different

from applicant.

Provincetown Conservation Commission

Alfred Famiglietti, Chair

Slgnatur?// Printed Name
,L__,__ { M~ Nathaniel Mayo, Vice Chair B

Signature’ Printed Name
_ Oriana Conklin -

Signature \ Printed Name
(AN —~ Joseph Cooper -

Slgnatqre 7 Printed Name

/Y / (v h / //&//‘«’\,(/ Mark Adams
‘Signature! Printed Name
- _ Emma Fillion, Alternate

Signature Printed Name
Signature ' Printed Name -

Signature Printed Name

E by hand delivery on by certified mail, return receipt

requested, on

_ s oY

Date ' Date

wpaform5.doc ¢ rev 5/18/2020
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PROVINCETOWN CONSERVATION COMMISSION
OFFICE OF COMMUNITY DEVELOPMENT
TOWN OF PROVINCETOWN
260 COMMERICAL STREET
PROVINCETOWN, MASSACHUSETTS 02657
TELEPHONE: 508.487.7000 EXT. 554
FAX: 508.487.7040

FOR:

JURISDICTION:

SCOPE:

PURPOSE:

DATED:

SPECIAL ORDER OF CONDITIONS

Town of Provincetown, Municipal Pier Rehabilitation Proposal, including
all phases of replacing 79 timber fender piles within existing footprints,
replacing 555 linear feet of fendering wales and chocks, replacing two
emergency access ladders, installing three new ladders, repairing 150 linear
feet of ladder bracing supports, repairing seven timber push piles, and
installing a new crane to improve offloading efficiency.

DEP # SE 058-0739

M.G.L. Ch.131, sec. 40 (Wetlands Protection Act)
310 CMR 10.00 (Regulations for the Act)
Provincetown Local Bylaw Chapter 12

The above cited references provide jurisdiction over the following relevant
wetland resource areas: nearshore land under the ocean (inshore, subtidal and
intertidal); offshore land under the ocean; a designated port area; beaches,
including but not limited to, from the exposed intertidal to the upper foreshore
summer berm, winter berm and/or storm berm and continuing to the base of
the nearest coastal bank or fore dune; dunes (natural coastal formations
created by deposition of wind and/or water); and coastal banks.

To protect the following relevant public interests within these resource areas,
regardless of ownership: flood control; storm damage prevention; pollution
prevention; land containing shellfish; fisheries; wildlife habitat; and
recreation.

AUGUST 15, 2024

FINAL APPROVED PLANS AND DOCUMENTS:

“MacMillan Pier Rehabilitation”; Prepared by Foth Infrastructure and
Environment LLC.; Stamped by Scott Skuncik PE; dated 2/7/2024, revised
7/10/2024; scale= as noted.

Notice of Intent, dated July 10, 2024, and supplemental information.
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SECTION I. PRE-CONSTRUCTION

The burden of compliance for this Special Order of Conditions, including those identified as
being in effect in perpetuity, shall be on the applicant. The Pier Manager shall act as the
applicant’s liaison and shall be responsible for the applicant's compliance. The Director of the
Department of Public Works shall be copied on all reports and correspondence regarding this
Special Order of Conditions.

Permitted activity is hereby restricted to the limits of work and activities specified in the Notice
of Intent materials and on the approved plan of record, dated and identified as such, submitted
to the Commission for this proposal.

Proof of recording of these approved Special Order of Conditions, the plan of record and other
materials at the Barnstable County Registry of Deeds shall be provided by Pier Manager prior
to the commencement of permitted activity on any site.

Changes or alterations to the plan of record shall require the submission to the Conservation
Agent by the Pier Manager of a written request, accompanied by revised plans, to amend the
existing Special Order of Conditions prior to the commencement of said changes.

The project’s file number, issued by the Department of Environmental Protection, and the
Special Orders of Conditions shall be weatherproofed and posted in a clearly visible location on
all activity sites, along with the Commission’s office phone number, 487-7020, for further
information. Posting sites shall include, but not be limited to, the Pier area, Town Landings
(beach side) at Gosnold, Court, Freeman and Johnson Streets (which postings shall be readable
from both directions) and land-based staging areas for the storage of materials. The
maintenance of these postings, and their replacement when necessary, shall be the sole
responsibility of the applicant.

A site conference shall be held at least forty-eight hours prior to the commencement of
permitted activity for the purpose of reviewing and discussing the Special Orders of
Conditions. The specific timing and location of this conference shall be jointly determined by
the Conservation Agent, the Pier Manager, and the Director of the Department of Public Works. In
attendance at this meeting shall be the Pier Manager, the Conservation Agent, and any
Commissioner wishing to attend, the prime contractor, other contractors or subcontractors as
determined by the applicant and/or prime contractor who can potentially benefit from a more
complete understanding of the Special Order of Conditions for this project and abutters and
other interested parties who have indicated a desire to be so informed.

The Pier Manager may initiate, when appropriate, additional construction meetings with
contractors, the DPW, the Conservation Agent and project engineers. These meetings will
include discussions regarding environmental risk assessments and other issues related to the
project.

Spill Prevention - The facility shall have on-site, or readily available, a MassDEP spill



10.

11.

12.

13.

14..

15.

16.

17.
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prevention trailer in case of the inadvertent discharge of petrochemicals. The trailer shall
contain absorbent pads and booms, mops and floating barrier booms in several sizes. The
applicant shall ensure that staff is trained in the identification of spill types and in the
deployment of remediation and containment equipment.

Spill Prevention - All mechanized vehicles under contract, subcontract or lease, participating in
any manner in any phase of activity within the resource areas, shall carry absorbent materials or
ensure the ready availability of the spill prevention trailer to immediately respond to the
inadvertent discharge of petrochemicals.

Spill Prevention - Fuel transfer activity — Protocols for this activity shall follow best
management practices and Massachusetts State Fire Marshal guidelines to regulate safe transfer
of any fuel and to mitigate inadvertent discharges within the resource areas.

Erosion control standards are to be maintained where applicable to prevent the migration of
non-indigenous silt, sediment, particulates or fines, into the resource areas. Floating silt curtains
shall be installed when in-water work is taking place. Erosion controls shall remain in place
until conservation agent approval for removal is received in writing.

No in-water, silt-producing activities such as pile driving, or removal should take place from
February 1 — June 30 of any year.

Confinement of food trash shall be as specified in pertinent bidding documents and construction
standards. Food debris shall at all times be confined to appropriate containers, which shall be
emptied on a regular basis.

Air and waterborne dispersal of non-indigenous materials from this project into the resource
areas is prohibited. Supplies, materials, and wastes must be secured to prevent windblown
debris.

This document shall be included in all construction contracts and subcontracts. Specifications in
this Special Order of Conditions shall supersede any conflicting contract requirements. The
applicant shall be responsible for providing copies of these Special Conditions to project
engineers, contractors and, if required by unforeseen circumstance, their successors.

Violation of any condition of this Order shall be responded to with immediate notification of
the Pier Manager by the Conservation Agent and additional enforcement action may be taken.
An Enforcement Order issued by the Commission may require that job site activity cease and
desist, that resource area alterations are corrected and resource areas returned to their original
condition, that a restoration plan is filed with the Commission or that a public hearing is
scheduled.

Other applicable approvals from federal, state and local permitting agencies shall be obtained
by the applicant prior to the commencement of activities permitted by the Commission.
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SECTION II. CONSTRUCTION

Performance standards shall include, but not be limited to, the prohibition of any discharge of
concrete, petrochemicals, solvents or solvent-based products, preservatives or physical debris
into the resource areas.

Temporary areas, such as the Municipal Parking Lot, shall be utilized for the storage of
materials and shall not in any manner impact the resource areas. Material will be secured to
prevent windblown debris.

Materials will be handled and staged to prevent windblown debris from packaging, strapping,
plastic wrap, or loose materials.

Details of the Project Narrative, Construction Protocol, and the Final Approved Plans shall be
incorporated in these Conditions.

As much work as possible shall be conducted from the pier to minimize impacts to wildlife
and/or wetlands. If the construction protocol requires use of a barge, the applicant shall contact
the Harbormaster and provide dates, placement, and barge information to both the Harbormaster
and Conservation Agent as soon as possible. The applicant shall monitor tidal heights to ensure
that the barge is not sitting on the coastal beach at any time. If a barge is used, the applicant and
contractor shall notify the Harbormaster and Conservation Agent at least 72 hours in advance.
The construction barge should not anchor within eelgrass habitat and should be staged outside
eelgrass habitat when not directly involved in construction activities.

All materials and debris shall be properly stored within the work area and shall not be stored on
the coastal beach. Temporary areas, such as the Municipal Parking Lot, utilized for the storage
of materials shall not in any manner impact the resource areas. Material will be secured to
prevent windblown debris. Debris shall either be removed from the worksite daily or stored
within covered dumpsters placed on existing pavement or other disturbed area. All equipment
and materials shall be removed upon project completion. The site shall be cleaned up
immediately following the completion of construction.

The conservation agent shall be informed of any proposed changes to approved plans or
construction sequence, which shall require either written conservation agent approval or, if
significant, filing of a new application.

An emergency spill kit shall be kept on site to remediate any leaks or spills from equipment or
vehicles used during construction. Fueling, cleaning, or repairs of equipment may not occur
within 100ft of any wetland resource area, and they shall be inspected daily for leaks.



Page 5 of 5

SECTION IIIL. POST-CONSTRUCTION
Erosion controls shall be removed only upon written receipt of conservation agent approval.

The Pier Manager shall be responsible for the proper and regular maintenance of the pier
components to prevent degradation and loss of its structural integrity. This shall be an
ongoing maintenance condition which shall not expire upon the issuance of a certificate of
compliance.

Upon completion of construction, the Pier Manager shall submit written notification thereof to
the conservation agent, who shall promptly schedule a site visit to confirm that the work has
been substantially completed in accordance with the approved plans, and the applicant shall
thereafter submit a Request for a Certificate of Compliance to the Conservation Commission.
‘As built’ plans, stamped by a professional engineer, shall also be submitted to the
Commission at that time.

BARNSTABLE REGISTRY OF DEEDS
John F. Meade, Register



Massachusetts Department of Environmental Provided by MassDEP:
Protection MassDEP File #:058-0739

Bureau of Resource Protection - Wetlands ¢DEP Transaction #:1776565

e City/Town:PROVINCETOWN
WPA Form 5 - Order of Conditions fy/Town
Massachusetts Wetlands Protection Act M.G.L. ¢. 131, §40

s-{iﬁj~éct to the Order of Conditions. The recording information on this 1_)_a—éé shall be submitted to the Conservation
Commission listed below.
PROVINCETOWN

Conservation Commission

Detach on dotted line, have stamped by the Registry of Deeds and submit to the Conservation Commission.

To:
PROVINCETOWN

Conservation Commission

Please be advised that the Order of Conditions for the Project at:

1 MACMILLAN PIER 058-0739
Project Location MassDEP File Number

Has been recorded at the Registry of Deeds of:

County ook Page
for: gi-ggf§;2p91 +33879
Property Owner Lol
and has been noted in the chain of title of the affected property in:
Book Page
In accordance with the Order of Conditions issued on:
Date
If recorded land, the instrument number identifying this transaction is:
Instrument Number
If registered land, the document number identifying this transaction is:
Document Number
Signature of Applicant Rev. 47112010
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Massachusetts Department of Environmental Provided by MassDEP:
MassDEP File #:058-0739

\} Protection
? Bureau of Resource Protection - Wetlands eDEP Transaction #:1921720
\ WPA Form 5 - Order of Conditions City/Town:PROVINCETOWN
. B® Massachusetts Wetlands Protection Act M.G.L. ¢. 131, §40

A. General Information
1. Conservation Commission PROVINCETOWN
2. Issuance a I 00C b.F Amended OOC

3. Applicant Details
a. First Name JAIME b. Last Name DEMTRIOU

¢. Organization =~ MACMILLAN PIER - PIER MANAGER
d. Mailing Address 24 MACMILLAN WHARF

e. City/Town PROVINCETOWN - f. State MA g. Zip Code 02657
4. Property Owner
a. First Name b. Last Name

¢. Organization

d. Mailing Address

e. City/Town f. State g. Zip Code
5. Project Location

a.Street Address 1 MACMILLAN PIER

b.City/Town PROVINCETOWN c¢. Zip Code 02657

d. Assessors

Map/Plat# 11-3 e. Parcel/Lot# 9

f. Latitude 42.05025N g. Longitude 70.18297W
6. Property recorded at the Registry of Deed for:
a. County b. Certificate ¢. Book d. Page
BARNSTABLE DEED 6010 127
BARNSTABLE ORDER 36537 1
7.Dates

a. Date NOI Filed : 7/10/2024 b. Date Public Hearing Closed: 8/5/2025 ¢. Date Of Issuance: 8/14/2025
8.Final Approved Plans and Other Documents
a. Plan Title: b. Plan Prepared by: ¢. Plan Signed/Stamped by: d. Revised Final Date: e. Scale:

SEE ATTACHMENT
A

B. Findings

1.Findings pursuant to the Massachusetts Wetlands Protection Act

Following the review of the the above-referenced Notice of Intent and based on the information provided in this
application and presented at the public hearing, this Commission finds that the areas in which work is proposed is
significant to the following interests of the Wetlands Protection Act.

Check all that apply:
a. " Public Water Supply b. ™ Land Containing Shellfish c.I” Prevention of Pollution
d. I Private Water Supply e. I~ Fisheries f. I” Protection of Wildlife Habitat
g. I~ Ground Water Supply h. ™ Storm Damage Prevention i. ™ Flood Control

Page 1 of 9 * ELECTRONIC COPY



Provided by MassDEP:
MassDEP File #:058-0739
eDEP Transaction #:1921720
City/Town:PROVINCETOWN

Massachusetts Department of Environmental
Protection
. 48l Bureau of Resource Protection - Wetlands

{\ WPA Form 5 - Order of Conditions
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40

2. Commission hereby finds the project, as proposed, is:

Approved subject to:

a. ¥ The following conditions which are necessary in accordance with the performance standards set forth in the
wetlands regulations. This Commission orders that all work shall be performed in accordance with the Notice of
Intent referenced above, the following General Conditions, and any other special conditions attached to this
Order. To the extent that the following conditions modify or differ from the plans, specifications, or other
proposals submitted with the Notice of Intent, these conditions shall control.

Denied because:

b.I" The proposed work cannot be conditioned to meet the performance standards set forth in the wetland regulations.
Therefore, work on this project may not go forward unless and until a new Notice of Intent is submitted which
provides measures which are adequate to protect interests of the Act, and a final Order of Conditions is issued. A
description of the performance standards which the proposed work cannot meet is attached to this
Order.

¢.I” The information submitted by the applicant is not sufficient to describe the site, the work or the effect of the
work on the interests identified in the Wetlands Protection Act. Therefore, work on this project may not go
forward unless and until a revised Notice of Intent is submitted which provides sufficient information and
includes measures which are adequate to protect the interests of the Act, and a final Order of Conditions is
issued. A description of the specific information which is lacking and why it is necessary is attached to
this Order as per 310 CMR 10.05(6)(c).

Buffer Zone Impacts:Shortest distance between limit of project disturbance and the wetland

resource area specified in 310CMR10.02(1)(a). 7+ Tinear foet

Inland Resource Area Impacts:(For Approvals Only):

Permitted

Resource Area

4. " Bank
5.I" Bordering Vegetated Wetland

6. I Land under Waterbodies and Waterways

7.I" Bordering Land Subject to Flooding
Cubic Feet Flood Storage
8.I" Isolated Land Subject to Flooding

Cubic Feet Flood Storage

Proposed
Alteration

Permitted
Alteration

Proposed
Replacement

Replacement

a. linear feet

b. linear feet

¢. linear feet

d. linear feet

a. square feet

b. square feet

c. square feet

d. square feet

a. square feet

b. square feet

e. c/y dredged

f. ¢/y dredged

¢. square feet

d. square feet

a, square feet

b. square feet

c. square feet

d. square fect

¢. cubic feet

f. cubic feet

a. square feet

b. square feet

g. cubic feet

h. cubic feet

¢. cubic feet

d. cubic feet

¢. cubic feet

Page 2 of 9 * ELECTRONIC COPY
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Protection

;F—R}\@—rffont Area
Sq ft within 100 ft

Sq ft between 100-200 ft

Coastal Resource Area Impacts:

Resource Area

10.I” Designated Port Areas
11.F Land Under the Ocean

12.7” Barrier Beaches
13.” Coastal Beaches

14.T~ Coastal Dunes

15.T" Coastal Banks

16.I" Rocky Intertidal Shores
17.F" Salt Marshes

18.1" Land Under Salt Ponds

19.F" Land Containing Shellfish

20.I” Fish Runs

21.T7 Land Subject to Coastal Storm Flowage

22.

Massachusetts Department of Environmental

Bureau of Resource Protection - Wetlands

WPA Form 5 - Order of Conditions
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40

Provided by MassDEP:
MassDEP File #:058-0739
eDEP Transaction #:1921720
City/Town:PROVINCETOWN

a. total sq. feet  b. total sq. feet

c. square feet  d. square feet  e. square feet  f. square feet

g. square feet  h, square feet 1. square feet  j. square feet

Proposed Permitted Proposed Permitted
Alteration Alteration  Replacement Replacement

Indicate size under Land Under the Ocean, below

63 63
a. square feet b. square feet
0

¢. ¢/y dredged d. c/y dredged

Indicate size under Coastal Beaches and/or Coastal Dunes below

a. square feet b. square feet c. ¢/y nourishment d. ¢/y nourishment

a. square feet b. square feet ¢. ¢/y nourishment d. ¢/y nourishment

a. linear feet b. linear feet

a. square feet b. square feet

a. square feet b. square feet c. square feet d. square feet

a. square feet b. square feet

c. ¢/y dredged d. c/y dredged

a. square feet b. square feet c. square feet d. square feet

Indicate size under Coastal Banks, inland Bank, Land Under the
Ocean, and/or inland Land Under Waterbodies and Waterways,
above

¢. ¢/y dredged d. ¢/y dredged

a. square feet b. square feet

Page 3 of 9 * ELECTRONIC COPY



Massachusetts Department of Environmental Provided by MassDEP:
Protection MassDEP File #:058-0739

Bureau of Resource Protection - Wetlands eDEP Transaction #:1921720

ags City/T: :PROVINCETOWN
WPA Form 5 - Order of Conditions ty/Town
Massachusetts Wetlands Protection Act M.G.L. ¢. 131, §40

I~ Restoration/Enhancement (For Aﬂ;rovals Only)—

If the project is for the purpose of restoring or enhancing a wetland resource area in addition to the square footage
that has been entered in Section B.5.c & d or B.17.¢ & d above, please entered the additional amount here.

a. square feet of BVW b. square feet of Salt Marsh

23.

I™ Streams Crossing(s)

If the project involves Stream Crossings, please enter the number of new stream crossings/number of replacement
stream crossings. :

b. number of replacement stream

a. number of new stream crossings .
crossings

C. General Conditions Under Massachusetts Wetlands Protection Act
The following conditions are only applicable to Approved projects

1. Failure to comply with all conditions stated herein, and with all related statutes and other regulatory measures,
shall be deemed cause to revoke or modify this Order.

2. The Order does not grant any property rights or any exclusive privileges; it does not authorize any injury to
private property or invasion of private rights.

3. This Order does not relieve the permittee or any other person of the necessity of complying with all other
applicable federal, state, or local statutes, ordinances, bylaws, or regulations.

4. The work authorized hereunder shall be completed within three years from the date of this Order unless either
of the following apply: :

a. the work is a maintenance dredging project as provided for in the Act; or

b. the time for completion has been extended to a specified date more than three years, but less than five
years, from the date of issuance. If this Order is intended to be valid for more than three years, the
extension date and the special circumstances warranting the extended time period are set forth as a
special condition in this Order.

5. This Order may be extended by the issuing authority for one or more periods of up to three years each upon
application to the issuing authority at least 30 days prior to the expiration date of the Order.

6. If this Order constitutes an Amended Order of Conditions, this Amended Order of Conditions does not exceed
the issuance date of the original Final Order of Conditions.

7. Any fill used in connection with this project shall be clean fill. Any fill shall contain no trash, refuse, rubbish,
or debris, including but not limited to lumber, bricks, plaster, wire, lath, paper, cardboard, pipe, tires, ashes,
refrigerators, motor vehicles, or parts of any of the foregoing.

8.  This Order is not final until all administrative appeal periods from this Order have elapsed, or if such an appeal
has been taken, until all proceedings before the Department have been completed.

9. No work shall be undertaken until the Order has become final and then has been recorded in the Registry of
Deeds or the Land Court for the district in which the land is located, within the chain of title of the affected

.property. In the case of recorded land, the Final Order shall also be noted in the Registry's Grantor Index under
the name of the owner of the land upon which the proposed work is to be done. In the case of the registered
land, the Final Order shall also be noted on the Land Court Certificate of Title of the owner of the land upon
which the proposed work is done. The recording information shall be submitted to the Conservation
Commission on the form at the end of this Order, which form must be stamped by the Registry of Deeds, prior
to the commencement of work..

10. A sign shall be displayed at the site not less then two square feet or more than three square feet in size bearing
the words, :
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Massachusetts Department of Environmental Provided by MassDEP:
Protection MassDEP File #:058-0739

Bureau of Resource Protection - Wetlands eDEP Transaction #:1921720

e City/Town:PROVINCETOWN
WPA Form 5 - Order of Conditions thyown
® Massachusetts Wetlands Protection Act M.G.L. ¢. 131, §40

" Massachusetts Department of Environmental Protection”
[or MassDEP"]
File Number :"058-0739"

11. Where the Department of Environmental Protection is requested to issue a Superseding Order, the
Conservation Commission shall be a party to all agency proceedings and hearings before Mass DEP.

12. Upon completion of the work described herein, the applicant shall submit a Request for Certificate of
Compliance (WPA Form 8A) to the Conservation Commission.

13. The work shall conform to the plans and special conditions referenced in this order.

14. Any change to the plans identified in Condition #13 above shall require the applicant to inquire of the
Conservation Commission in writing whether the change is significant enough to require the filing of a new
Notice of Intent.

15. The Agent or members of the Conservation Commission and the Department of Environmental Protection shall
have the right to enter and inspect the area subject to this Order at reasonable hours to evaluate compliance with
the conditions stated in this Order, and may require the submittal of any data deemed necessary by the
Conservation Commission or Department for that evaluation.

16. This Order of Conditions shall apply to any successor in interest or successor in control of the property subject
to this Order and to any contractor or other person performing work conditioned by this Order.

17. Prior to the start of work, and if the project involves work adjacent to a Bordering Vegetated Wetland, the
boundary of the wetland in the vicinity of the proposed work area shall be marked by wooden stakes or flagging.
Once in place, the wetland boundary markers shall be maintained until a Certificate of Compliance has been
issued by the Conservation Commission.

18. All sedimentation barriers shall be maintained in good repair until all disturbed areas have been fully stabilized
with vegetation or other means. At no time shall sediments be deposited in a wetland or water body. During
construction, the applicant or his/her designee shall inspect the erosion controls on a daily basis and shall
remove accumulated sediments as needed. The applicant shall immediately control any erosion problems that
occur at the site and shall also immediately notify the Conservation Commission, which reserves the right to
require additional erosion and/or damage prevention controls it may deem necessary. Sedimentation barriers
shall serve as the limit of work unless another limit of work line has been approved by this Order.

NOTICE OF STORMWATER CONTROL AND MAINTENANCE REQUIREMENTS

-19. The work associated with this Order(the "Project”) is (1) I” is not (2)¥ subject to the Massachusetts
Stormwater Standards. If the work is subject to Stormwater Standards, then the project is subject to the
following conditions;

a) All work, including site preparation, land disturbance, construction and redevelopment, shall be implemented
in accordance with the construction period pollution prevention and erosion and sedimentation control plan
and, if applicable, the Stormwater Pollution Prevention Plan required by the National Pollutant Discharge
Elimination System Construction General Permit as required by Stormwater Standard 8. Construction period
erosion, sedimentation and pollution control measures and best management practices (BMPs) shall remain
in place until the site is fully stabilized.

b) No stormwater runoff may be discharged to the post-construction stormwater BMPs unless and until a
Registered Professional Engineer provides a Certification that: 7. all construction period BMPs have been
removed or will be removed by a date certain specified in the Certification. For any construction period
BMPs intended to be converted to post construction operation for stormwater attenuation, recharge, and/or
treatment, the conversion is allowed by the MassDEP Stormwater Handbook BMP specifications and that the
BMP has been properly cleaned or prepared for post construction operation, including removal of all
construction period sediment trapped in inlet and outlet control structures; ii.. as-built final construction
BMP plans are included, signed and stamped by a Registered Professional Engineer, certifying the site is
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Massachusetts Department of Environmental Provided by MassDEP:
Protection MassDEP File #:058-0739

Bureau of Resource Protection - Wetlands ¢DEP Transaction #:1921720

sye City/Town:PROVINCETOWN
WPA Form 5 - Order of Conditions tyflown
Massachusetts Wetlands Protection Act M.G.L. ¢. 131, §40

c)

d

e)

g

h)

i)
i)

k)

fully stabilized; iii. any illicit discharges to the stormwater management system have been removed, as per
the requirements of Stormwater Standard 10; iv. all post-construction stormwater BMPs are installed in
accordance with the plans (including all planting plans) approved by the issuing authority, and have been
inspected to ensure that they are not damaged and that they are in proper working condition; v any vegetation
associated with post-construction BMPs is suitably established to withstand erosion.
The landowner is responsible for BMP maintenance until the issuing authority is notified that another party
has legally assumed responsibility for BMP maintenance. Prior to requesting a Certificate of Compliance, or
Partial Certificate of Compliance, the responsible party (defined in General Condition 19(e)) shall execute
and submit to the issuing authority an Operation and Maintenance Compliance Statement ("O&M Statement™)
for the Stormwater BMPs identifying the party responsible for implementing the stormwater BMP Operation
and Maintenance Plan ("O&M Plan") and certifying the following; i.) the O&M Plan is complete and will be
implemented upon receipt of the Certificate of Compliance, and ii.) the future responsible parties shall be
notified in writing of their ongoing legal responsibility to operate and maintain the stormwater management
BMPs and implement the Stormwater Pollution Prevention Plan.
Post-construction pollution prevention and source control shall be implemented in accordance with the long-
term pollution prevention plan section of the approved Stormwater Report and, if applicable, the Stormwater
Pollution Prevention Plan required by the National Pollutant Discharge Elimination System Multi-Sector
General Permit. '
Unless and until another party accepts responsibility, the landowner, or owner of any drainage easement,
assumes responsibility for maintaining each BMP. To overcome this presumption, the landowner of the
property must submit to the issuing authority a legally binding agreement of record, acceptable to the issuing
authority, evidencing that another entity has accepted responsibility for maintaining the BMP, and that the
proposed responsible party shall be treated as a permittee for purposes of implementing the requirements of
Conditions 19(f) through 19(k) with respect to that BMP. Any failure of the proposed responsible party to
implement the requirements of Conditions 19(f) through 19(k) with respect to that BMP shall be a violation
of the Order of Conditions or Certificate of Compliance. In the case of stormwater BMPs that are serving
more than one lot, the legally binding agreement shall also identify the lots that will be serviced by the
stormwater BMPs. A plan and easement deed that grants the responsible party access to perform the required
operation and maintenance must be submitted along with the legally binding agreement.
The responsible party shall operate and maintain all stormwater BMPs in accordance with the design plans,
the O&M Plan, and the requirements of the Massachusetts Stormwater Handbook.
The responsible party shall:
1. Maintain an operation and maintenance log for the last three (3) consecutive calendar years of
inspections, repairs, maintenance and/or replacement of the stormwater management system or any part
thereof, and disposal (for disposal the log shall indicate the type of material and the disposal location);
2. Make the maintenance log available to MassDEP and the Conservation Commission ("Commission")
upon request; and
3. Allow members and agents of the MassDEP and the Commission to enter and inspect the site to evaluate
and ensure that the responsible party is in compliance with the requirements for each BMP established in
the O&M Plan approved by the issuing authority.
All sediment or other contaminants removed from stormwater BMPs shall be disposed of in accordance with
all applicable federal, state, and local laws and regulations.
Illicit discharges to the stormwater management system as defined in 310 CMR 10.04 are prohibited.

The stormwater management system approved in the Order of Conditions shall not be changed without the
prior written approval of the issuing authority.
Areas designated as qualifying pervious areas for the purpose of the Low Impact Site Design Credit (as
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defined in the MassDEP Stormwater Handbook, Volume 3,—Ci1apter 1, Low Impact Development Site Design
Credits) shall not be altered without the prior written approval of the issuing authority.

I) Access for maintenance, repair, and/or replacement of BMPs shall not be withheld. Any fencing constructed
around stormwater BMPs shall include access gates and shall be at least six inches above grade to allow for
-wildlife passage.

Special Conditions:
D. Findings Under Municipal Wetlands Bylaw or Ordinance
1.Is a municipal wetlands bylaw or ordinance applicable?¥ Yes ™ No

2.The Conservation Commission herebv(check one that applies):
al”  DENIES the proposed work which cannot be conditioned

to meet the standards set forth in a municipal ordinance
or bylaw specifically:

1. Municipal Ordinance or Bylaw 2. Citation

Therefore, work on this project may not go forward unless and until a revised Notice of Intent is submitted which
provides measures which are adequate to meet these standards, and a final Order or Conditions is issued. Which

are necessary to comply with a municipal ordinance or bylaw:

b'p- APPROVES the proposed work, subject to the following

additional conditions.
PROVINCETOWN
WETLANDS
1. Municipal Ordinance or Bylaw PROTECTION 2. Citation
BYLAW AND
REGULATIONS

3, The Commission orders that all work shall be performed in accordance with the following conditions and with the
Notice of Intent referenced above. To the extent that the following conditions modify or differ from the plans,
specifications, or other proposals submitted with the Notice of Intent, the conditions shall control.

The special conditions relating to municipal ordinance or bylaw are as follows:
SEE ATTACHMENT A
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E. Signatures

This Order is valid for three years from the date of issuance, unless otherwise

specified pursuant to General Condition #4. If this is an Amended Order of 8/15/2024

Conditions, the Amended Order expires on the same date as the original Order of 1. Date of Original Order
Conditions.

Please indicate the number of members who will sign this form. This Order must 3 )
be signed by a majority of the Conservation Commission. 2. Number of Signers

The Order must be mailed by certified mail (return receipt requested) or hand delivered to the applicant. A copy also
must be mailed or hand delivered at the same time to the appropriate Department of Environmental Protection
Regional Office, if not filing electronically, and the property owner, if different from applicant.

Signatures:
Nathanie] Mayo
Mark Adams

Sylvia Tomayko-Peters
™ by hand delivery on I™ by certified mail, return receipt requested, on

Date Date

F. Appeals

The applicant, the owner, any person aggrieved by this Order, any owner of land abutting the land subject to this Order,
or any ten residents of the city or town in which such land is located, are hereby notified of their right to request the
appropriate MassDEP Regional Office to issue a Superseding Order of Conditions. The request must be made by
certified mail or hand delivery to the Department, with the appropriate filing fee and a completed Request for
Departmental Action Fee Transmittal Form, as provided in 310 CMR 10.03(7) within ten business days from the date
of issuance of this Order. A copy of the request shall at the same time be sent by certified mail or hand delivery to the
Conservation Commission and to the applicant, if he/she is not the appellant.

Any appellants secking to appeal the Department's Superseding Order associated with this appeal will be required to
demonstrate prior participation in the review of this project. Previous participation in the permit proceeding means
the submission of written information to the Conservation Commission prior to the close of the public hearing,
requesting a Superseding Order, or providing written information to the Department prior to issuance of a
Superseding Order.

The request shall state clearly and concisely the objections to the Order which is being appealed and how the Order
does not contribute to the protection of the interests identified in the Massachusetts Wetlands Protection Act
(M.G.L. c. 131, § 40), and is inconsistent with the wetlands regulations (310 CMR 10.00). To the extent that the
Order is based on a municipal ordinance or bylaw, and not on the Massachusetts Wetlands Protection Act or
regulations, the Department has no appellate jurisdiction.

G. Recording Information

This Order of Conditions must be recorded in the Registry of Deeds or the Land Court for the district in which the
land is located, within the chain of title of the affected property. In the case of recorded land, the Final Order shall
also be noted in the Registry's Grantor Index under the name of the owner of the land subject to the Order. In the case
of registered land, this Order shall also be noted on the Land Court Certificate of Title of the owner of the land

Page 8 of 9 * ELECTRONIC COPY



Massachusetts Department of Environmental Protection Provided by MassDEP:
Bureau of Resource Protection - Wetlands ©53-0139
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Massachusetts Wetlands Protection Act M.G.L. ¢. 131, §40  eDEP Transaction #
Provincetown

City/Town
E. Signatures
This Order is valid for three years, unless otherwise specified as a special RAN-EESE
condition pursuant to General Conditions #4, from the date of issuance. 1. Dale of Isstance
Please indicate the number of members who will sign this form. o
This Order must be signed by a majority of the Conservation Commission. 2. Number of Signers

The Order must be mailed by certified mail (return receipt requested) or hand delivered to the applicant. A
copy also must be mailed or hand delivered at the same time to the appropriate Department of
Environmental Protection Regional Office, if not filing electronically, and the property owner, if different
from applicant.

Provincetown Conservation Commission

Nathaniel Mayo, Chair

Signatu M Wj Printed Name
/(/L A Mark Adams, Vice Chair

Sidnature g Printed Name
Oriana Conklin
Signature Printed Name

Joseph Cooper

e - -

Signatur: Printed Name
\ Sylvia Tomayko-Peters

Signature N Printed Name
- Emma Fillion, Alternate
Signature Printed Name
Marianne Clements, Alternate
Signature Printed Name
‘Signature " Printed Name -
™ by hand delivery on R by certified mail, return receipt

requested, on

31425

Date Date
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PROVINCETOWN CONSERVATION COMMISSION
OFFICE OF COMMUNITY DEVELOPMENT
TOWN OF PROVINCETOWN
260 COMMERICAL STREET
PROVINCETOWN, MASSACHUSETTS 02657
TELEPHONE: 508.487.7000 EXT. 554
FAX: 508.487.7040

FOR:

JURISDICTION:

SCOPE:

PURPOSE:

DATED:

SPECIAL ORDER OF CONDITIONS

Town of Provincetown, Municipal Pier Rehabilitation Proposal, including

all phases of replacing 79 timber fender piles within existing footprints, 555
linear feet of fendering wales and chocks, two emergency access ladders, 150
linear feet of ladder bracing supports, seven timber push piles, and installing
three new ladders and a new crane to improve offloading efficiency.

DEP # SE 058-0739 Amended to include 6 additional piles and 2 additional
ladders within approved work limit.:

M.G.L. Ch.131, sec. 40 (Wetlands Protection Act)
310 CMR 10.00 (Regulations for the Act)
Provincetown Local Bylaw Chapter 12

The above cited references provide jurisdiction over the following relevant
wetland resource areas: nearshore land under the ocean (inshore, subtidal and
intertidal); offshore land under the ocean; a designated port area; beaches,
including but not limited to, from the exposed intertidal to the upper foreshore
summer berm, winter berm and/or storm berm and continuing to the base of
the nearest coastal bank or fore dune; dunes (natural coastal formations
created by deposition of wind and/or water); and coastal banks.

To protect the following relevant public interests within these resource areas,
regardless of ownership: flood control; storm damage prevention; pollution
prevention; land containing shellfish; fisheries; wildlife habitat; and
recreation.

AUGUST 15, 2024, AMENDED AUGUST 14, 2025.

FINAL APPROVED PLANS AND DOCUMENTS:

“MacMillan Pier Rehabilitation”; Prepared by Foth Infrastructure and
Environment LLC.; Stamped by Scott Skuncik PE; dated 2/7/2024, revised
7/5/2025; scale= as noted.

Notice of Intent, dated July 10, 2024, and supplemental information.
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SECTION I. PRE-CONSTRUCTION

The burden of compliance for this Special Order of Conditions, including those identified as
being in effect in perpetuity, shall be on the applicant. The Pier Manager shall act as the
applicant’s liaison and shall be responsible for the applicant's compliance. The Director of the
Department of Public Works shall be copied on all reports and correspondence regarding this
Special Order of Conditions.

Permitted activity is hereby restricted to the limits of work and activities specified in the Notice
of Intent materials and on the approved plan of record, dated and identified as such, submitted
to the Commission for this proposal.

Proof of recording of these approved Special Order of Conditions, the plan of record and other
materials at the Barnstable County Registry of Deeds shall be provided by Pier Manager prior
to the commencement of permitted activity on any site.

Changes or alterations to the plan of record shall require the submission to the Conservation
Agent by the Pier Manager of a written request, accompanied by revised plans, to amend the
existing Special Order of Conditions prior to the commencement of said changes.

The project’s file number, issued by the Department of Environmental Protection, and the
Special Orders of Conditions shall be weatherproofed and posted in a clearly visible location on
all activity sites, along with the Commission’s office phone number, 487-7020, for further
information. Posting sites shall include, but not be limited to, the Pier area, Town Landings
(beach side) at Gosnold, Court, Freeman and Johnson Streets (which postings shall be readable
from both directions) and land-based staging areas for the storage of materials. The
maintenance of these postings, and their replacement when necessary, shall be the sole
responsibility of the applicant.

A site conference shall be held at least forty-eight hours prior to the commencement of
permitted activity for the purpose of reviewing and discussing the Special Orders of
Conditions. The specific timing and location of this conference shall be jointly determined by
the Conservation Agent, the Pier Manager, and the Director of the Department of Public Works. In
attendance at this meeting shall be the Pier Manager, the Conservation Agent, and any
Commissioner wishing to attend, the prime contractor, other contractors or subcontractors as
determined by the applicant and/or prime contractor who can potentially benefit from a more
complete understanding of the Special Order of Conditions for this project and abutters and
other interested parties who have indicated a desire to be so informed.

The Pier Manager may initiate, when appropriate, additional construction meetings with
contractors, the DPW, the Conservation Agent and project engineers. These meetings will
include discussions regarding environmental risk assessments and other issues related to the

project.

Spill Prevention - The facility shall have on-site, or readily available, a MassDEP spill
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14.

15.

16.

17.
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prevention trailer in case of the inadvertent discharge of petrochemicals. The trailer shall
contain absorbent pads and booms, mops and floating barrier booms in several sizes. The
applicant shall ensure that staff is trained in the identification of spill types and in the
deployment of remediation and containment equipment.

Spill Prevention - All mechanized vehicles under contract, subcontract or lease, participating in
any manner in any phase of activity within the resource areas, shall carry absorbent materials or
ensure the ready availability of the spill prevention trailer to immediately respond to the
inadvertent discharge of petrochemicals.

Spill Prevention - Fuel transfer activity — Protocols for this activity shall follow best
management practices and Massachusetts State Fire Marshal guidelines to regulate safe transfer
of any fuel and to mitigate inadvertent discharges within the resource areas.

Erosion control standards are to be maintained where applicable to prevent the migration of
non-indigenous silt, sediment, particulates or fines, into the resource areas. Floating silt curtains
shall be installed when in-water work is taking place. Erosion controls shall remain in place
until conservation agent approval for removal is received in writing.

No in-water, silt-producing activities such as pile driving, or removal should take place from
February 1 — June 30 of any year.

Confinement of food trash shall be as specified in pertinent bidding documents and construction
standards. Food debris shall at all times be confined to appropriate containers, which shall be

emptied on a regular basis.

Air and waterborne dispersal of non-indigenous materials from this project into the resource
areas is prohibited. Supplies, materials, and wastes must be secured to prevent windblown
debris.

This document shall be included in all construction contracts and subcontracts. Specifications in
this Special Order of Conditions shall supersede any conflicting contract requirements. The
applicant shall be responsible for providing copies of these Special Conditions to project
engineers, contractors and, if required by unforeseen circumstance, their successors.

Violation of any condition of this Order shall be responded to with immediate notification of
the Pier Manager by the Conservation Agent and additional enforcement action may be taken.
An Enforcement Order issued by the Commission may require that job site activity cease and
desist, that resource area alterations are corrected and resource areas returned to their original
condition, that a restoration plan is filed with the Commission or that a public hearing is
scheduled.

Other applicable approvals from federal, state and local permitting agencies shall be obtained
by the applicant prior to the commencement of activities permitted by the Commission.



Page 4 of 5

SECTION II. CONSTRUCTION

Performance standards shall include, but not be limited to, the prohibition of any discharge of
concrete, petrochemicals, solvents or solvent-based products, preservatives or physical debris
into the resource areas.

Temporary areas, such as the Municipal Parking Lot, shall be utilized for the storage of
materials and shall not in any manner impact the resource areas. Material will be secured to

prevent windblown debris.

Materials will be handled and staged to prevent windblown debris from packaging, strapping,
plastic wrap, or loose materials.

Details of the Project Narrative, Construction Protocol, and the Final Approved Plans shall be
incorporated in these Conditions.

As much work as possible shall be conducted from the pier to minimize impacts to wildlife
and/or wetlands. If the construction protocol requires use of a barge, the applicant shall contact
the Harbormaster and provide dates, placement, and barge information to both the Harbormaster
and Conservation Agent as soon as possible. The applicant shall monitor tidal heights to ensure
that the barge is not sitting on the coastal beach at any time. If a barge is used, the applicant and
contractor shall notify the Harbormaster and Conservation Agent at least 72 hours in advance.
The construction barge should not anchor within eelgrass habitat and should be staged outside
eelgrass habitat when not directly involved in construction activities.

All materials and debris shall be properly stored within the work area and shall not be stored on
the coastal beach. Temporary areas, such as the Municipal Parking Lot, utilized for the storage
of materials shall not in any manner impact the resource areas. Material will be secured to
prevent windblown debris. Debris shall either be removed from the worksite daily or stored
within covered dumpsters placed on existing pavement or other disturbed area. All equipment
and materials shall be removed upon project completion. The site shall be cleaned up
immediately following the completion of construction.

The conservation agent shall be informed of any proposed changes to approved plans or
construction sequence, which shall require either written conservation agent approval or, if

significant, filing of a new application.

An emergency spill kit shall be kept on site to remediate any leaks or spills from equipment or
vehicles used during construction. Fueling, cleaning, or repairs of equipment may not occur
within 100ft of any wetland resource area, and they shall be inspected daily for leaks.
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SECTION III. POST-CONSTRUCTION
Erosion controls shall be removed only upon written receipt of conservation agent approval.

The Pier Manager shall be responsible for the proper and regular maintenance of the pier
components to prevent degradation and loss of its structural integrity. This shall be an
ongoing maintenance condition which shall not expire upon the issuance of a certificate of

compliance.

Upon completion of construction, the Pier Manager shall submit written notification thereof to
the conservation agent, who shall promptly schedule a site visit to confirm that the work has
been substantially completed in accordance with the approved plans, and the applicant shall
thereafter submit a Request for a Certificate of Compliance to the Conservation Commission.
-“As built’ plans, stamped by a professional engineer, shall also be submitted to the
Commission at that time.

¥



Massachusetts Department of Environmental
Protection
Bureau of Resource Protection - Wetlands

WPA Form 5 - Order of Conditions
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40

Provided by MassDEP:
MassDEP File #:058-0739
eDEP Transaction #:1921720
City/Town:PROVINCETOWN

aigject to the Order of Conditions. The recording information on this page shall be submitted to the Conservation

Commission listed below.
PROVINCETOWN

Conservation Commission

Detach on dotted line, have stamped by the Registry of Deeds and submit to the Conservation Commission.

To:
PROVINCETOWN

Conservation Commission

Please be advised that the Order of Conditions for the Project at:

1 MACMILLAN PIER 058-0739

Project Location MassDEP File Number
Has been recorded at the Registry of Deeds of:

County Book Page

for:

Property Owner
and has been noted in the chain of title of the affected property in:

Book Page

In accordance with the Order of Conditions issued on:

Date

If recorded land, the instrument number identifying this transaction is:

Instrument Number

If registered land, the document number identifying this transaction is:

Document Number

Signature of Applicant

Rev. 4/1/2010
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Chapter 91 License #8621 and Addendum #1
(October 16, 2000 and March 19, 2007, respectively)
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Self-Verification Notice Submittal Packet for the

Pier Repair Project to USACE (March 6, 2024)
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Self-Verification Notification for the General Permits for the

Pier Repair Project to USACE (August 26, 2024)
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Drawings
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